
1 
 

Sunset Public Hearing Questions for 
ADVISORY COUNCIL ON WORKERS’ COMPENSATION 

Created by Section 50-6-121, Tennessee Code Annotated 
(Sunset Termination June 2020) 

 
 

1. Provide a brief introduction to the council, including information about its 
purpose, statutory duties, staff and administrative attachment. 
 
The Advisory Council on Workers' Compensation, created pursuant to T.C.A. § 
50-6-121 provides information, research and recommendations concerning 
workers' compensation issues to the Governor, the Tennessee General Assembly, 
the Department of Commerce and Insurance,  the Department of Labor and 
Workforce Development (DLWFD), and the Bureau of Workers’ Compensation 
(BWC). 

 
In general, the Advisory Council is authorized to monitor the performance of the 
workers' compensation system in the implementation of legislative directives, 
make recommendations relating to the adoption of rules and legislation, and make 
recommendations regarding the method and form of statistical collections. The 
Advisory Council reviews the annual advisory prospective loss cost filing by the 
National Council on Compensation Insurance (NCCI) and provides comment and 
recommendation concerning the filing to the Commissioner of the Department of 
Commerce and Insurance. In addition, at the request of the General Assembly, the 
Advisory Council annually reviews and provides comments and recommendations 
on proposed workers' compensation legislation. 

 
The Advisory Council on Workers' Compensation was initially created by the 
General Assembly in 1992. The Workers' Compensation Reform Act of 1996 
terminated the existing Advisory Council and created a new Advisory Council on 
Workers' Compensation. The current Advisory Council is comprised of the State 
Treasurer who serves as Chair, three (3) voting members who represent 
employers; three (3) voting members who represent employees; ten (10) 
nonvoting members; and four (4) ex officio members. The Chair may vote only 
on matters related to the administration of the Advisory Council or the Council's 
research; the Chair is not permitted to vote on any matter that constitutes a policy 
recommendation to the Governor or to the General Assembly. 

 
 In addition, the Advisory Council may: 
 

 monitor the performance of the workers’ compensation system in the 
implementation of legislative directives. 

 
 develop evaluations, statistical reports and other information from which 

the General Assembly may evaluate the impact of the legislative changes to 
workers’ compensation law. 
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 issue an annual report that includes a summary of significant Supreme 
Court decisions relating to workers’ compensation. 

 
 make recommendations for safe employment education and training 

regarding the development of employer-sponsored health and safety 
programs by the DLWFD and the BWC. 
 

Pursuant to T.C.A. § 50-60-121(g), the Advisory Council is attached to the 
Department of Treasury for all administrative matters relating to receipts, 
disbursements, expense accounts, budget, audit and other related items. The State 
Treasurer has administrative and supervisory control over the staff assigned to 
assist the Council.  One staff member acts as Administrator for the Council and is 
assigned to carry out the duties and responsibilities of the program. 

 
2. Provide a list of current members of the council and explain how 

membership complies with Section 50-6-121, Tennessee Code Annotated. 
Please provide information about voting versus non-voting members, terms 
of appointment, and the appointing authority for each member. 
 
Voting Members: Term of Appointment Appointed by: 
 
David H. Lillard, Jr., Chair  Statute 

 
Bob Pitts, Employers July 1, 2018- June 30, 2022 Governor 
 
Brian Hunt, Employers Oct. 26, 2016 - June 30, 2020 Senate Speaker 
 
Kerry Dove, Employers July 1, 2016 - June 30, 2020 House Speaker 
 
Bruce D. Fox, Employees July 1, 2016 - June 30, 2020 Governor 
 
John M. Garrett, Employees Feb. 27, 2015 - June 30, 2019 Senate Speaker 

 
Paul Shaffer, Employees July 1, 2018 - June 30, 2022 House Speaker 
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Non Voting Members Term of Appointment Appointed by 
 

Joy Baker, July 1, 2017 - June 30, 2021 Governor 
Local Government 
 
(Vacant due to resignation) July 1, 2015 - June 30, 2019 Governor 
Insurance Companies 
 
Samuel E. Murrell III, M. D. July 1, 2017 - June 30, 2021 Governor 
TN Medical Association 
 
(Vacant due to resignation) July 1, 2015 - June 30, 2019 Governor 
TN Hospital Association 

 
Keith B. Graves, D. C. July 1, 2017 - June 30, 2021 Governor 
TN Chiropractor 
 
John Harris, July 1, 2017 - June 30, 2021 Governor 
TN Physical Therapist 

 
Sandra Fletchall, July 1, 2017- June 30, 2021 Governor 
TN Occupational Therapist 
 
Gregory Ramos, July 1, 2017 - June 30, 2021 Governor 
Attorney 

 
Lynn Vo Lawyer, July 1, 2015 - June 30, 2019 Governor 
Defense Attorney 

 
Jason Denton, July 1, 2015 - June 30, 2019 Governor 
Employee Attorney 

 
Sen. Paul Bailey, Chair  Ex-Officio 
Senate Commerce and Labor  
  
Rep. Clark Boyd, Chair  Ex-Officio  
House Consumer and Human Resources  
     
Abbie Hudgens, Administrator, Bureau of Work Comp Ex-Officio 
Troy Haley, Designee, Attorney/Legislative Liaison      

 
Commissioner Julie Mix-McPeak, Commerce and Insurance Ex-Officio 
Mike Shinnick, Designee, Workers’ Compensation Manager 

 
The above membership complies with T.C.A. § 50-6-121. Council staff has 
informed the Governor’s office of the need to replace the insurance company non-
voting member position and the Tennessee Hospital Association non-voting 
member position on the Council and has also communicated with the pertinent 
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associations entitled to make recommendations for replacements. The next term 
for both positions is July 1, 2019-June 30, 2023. Additionally, the voting member 
position currently held by John M. Garrett, representing employees, ends on June 
30, 2019. The Lieutenant Governor’s office has been notified of the upcoming 
vacancy. Two non-voting member positions, one held by Lynn Vo Lawyer, 
representing defense attorneys, and the other held by Jason Denton, representing 
employee attorneys, also expire on June 30, 2019. The Governor’s office has been 
notified of the upcoming vacancies. 
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3. Are there any vacancies on the council? If so, please indicate how long the 
position has been vacant and explain steps that have been taken to fill any 
vacancies.  
 
There are currently two non-voting member vacancies. One is the position 
representing insurance companies that was vacated by the resignation of Jerry 
Mayo in January, 2018. His term was due to expire June 30, 2019. Council staff 
confirmed Mr. Mayo’s resignation to the Governor’s office but the position 
remained vacant during the last year of Governor Bill Haslam’s administration, 
possibly because the recommending insurance groups were in the process of 
merging and had not yet settled on a nominee. The two insurance groups, 
Property Casualty Insurers Association of America (PCIAA) and the American 
Insurance Association (AIA) have now merged into the American Property 
Casualty Insurance Association (APCIA). On April 23, 2019, APCIA submitted a 
nominee to Governor Bill Lee’s office. 
 
The second vacancy was created by Pam Smith’s resignation on March 11, 2019. 
Ms. Smith represented the Tennessee Hospital Association (THA). Governor 
Lee’s office and THA were immediately contacted by council staff, and THA is in 
the process of proposing a replacement. Ms. Smith’s term was also due to expire 
June 30, 2019.     

  
4. How many times did the council meet in Fiscal Year 2018 and to date in 

Fiscal Year 2019? 
 
  The Council met three (3) times in FY2018 and three (3) times in FY2019. 

 
    
 
 
 
 
 
 
 
 
 
 
 
 

 
  
*A physical quorum of four voting members could not be established, so the meeting was 
designated as informational. Note: A physical quorum is established if the chair and three 
voting members are physically present. 

 

Fiscal Meeting Members Present 

Year Date Voting Non-Voting Total 

FY2018   Sep. 6 3   7 11 

(7/1/17 - 6/30/18)   Oct. 11 4   5 10 

   Mar. 1 5   6 12 

       

     

     

FY2019   Aug. 27  2*   6  9 

(7/1/18 -  6/30/19)   Oct.  11 4   5 10 

   Mar. 18 5  6 12 
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5. What per diem or travel reimbursement do council members receive? How 
much was paid to council members during fiscal year 2018 and to date in 
fiscal year 2019? 
 
Members of the Advisory Council serve without compensation but receive 
reimbursement for travel expenses in accordance with the travel regulations 
promulgated by the Department of Finance and Administration. 
 
For fiscal year 2018, the Department of Treasury paid $716.28 for travel expenses 
for Council members.  For fiscal year 2019, through 4/30/19, the Department of 
Treasury paid $423.33 for travel expenses for Council members. 
 

6. What were the council’s revenues and expenditures for Fiscal year 2018 and to 
date in Fiscal Year 2019? Does the council carry a fund balance? If yes, please 
provide additional relevant information regarding the fund balance.  
 

The Council does not carry a fund balance and derives its funding from an annual 
State Appropriation. If expenditures exceed the appropriation, the Department of 
Treasury’s budget would be the source of further revenue. 
 
FY 2018 
Appropriation: $216,900 
Expenditures:  $212,089 
Payroll and benefits (% of Administrator’s):  $43,000 
Travel (mileage of council members): $716 
Printing, communications, shipping: $971 
Third party professionals (actuary and statistical):  $49,000 
Supplies and office furniture: $239 
Unclassified (professional privilege tax): $400 
Training of State Employees:  $375 
Computer Related:   $451 
Professional services provided by other state agencies:  $2,751 
Indirect Costs:   $114,186 
 
FY 2019 
 

 Appropriations: $218,500 
Expenditures through 4/30/19: $177,988 
Payroll and benefits (% of Administrator’s):  $28,000 
Travel (mileage of council members): $423 
Printing, communications, shipping: $770 
Third party professionals (actuary and statistical):  $51,250 
Supplies and office furniture: $565 
Training of State Employees:  $696 
Computer Related:   $543 

      Professional services provided by other state agencies:  $1,741 
 Indirect Costs:   $94,000 
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7. Is the council subject to Sunshine law requirements (Section 8-44-101 et seq., 
Tennessee Code Annotated) for public notice of meetings, prompt and full 
recording of minutes, and public access to minutes? If so, what procedures 
does the council have for informing the public of meetings and making 
minutes available to the public? Does the council allow for public comment at 
meetings? Is prior notice required for public comment to be heard? 
 
Yes. The Advisory Council is subject to Sunshine law requirements for public 
notice of meetings, prompt and full recording of minutes, and public access to 
minutes. Public notices are electronically posted at the Cordell Hull Building and 
other state buildings, and are posted on the State of Tennessee’s Public 
Participation Calendar and the Treasury Department’s website. 
 
We have solicited interested persons to supply us with their email addresses. We 
have a list of entities as well as lobbyists to whom we provide such notices and 
other information as requested. In addition, email notifications including meeting 
dates, agendas and items to be reviewed or discussed are sent to interested parties 
for their review prior to our publicly held meetings. 
 
All Council meetings are held in the Cordell Hull Building and are video-
streamed on the General Assembly’s website, which provides live public access 
as well as archiving for post-meeting review. Member information, agendas, 
minutes, presentations and other relevant documents are posted on the Treasury 
Department’s website. The Council allows for public comment at meetings. Prior 
notice is not required for public comment to be heard. 

 
8. Please describe what policies and procedures the council has in place to 

address potential conflict of interest by council members, staff and 
employees. 
 
Council members are encouraged and expected to disclose any potential or actual 
conflicts of interest that may arise regarding proposed legislation, proposed rules 
and regulations, actuarial reports, analyst reports, and presentations by lobbyists, 
attorneys, industry representatives, healthcare representatives, and other 
presenters.  
 

      9. Has the council promulgated rules and regulations? If yes, please cite the 
reference. 

 
  The Council has not promulgated rules and regulations. 
 
    10. What were the council’s major accomplishments during Fiscal Year 2018 and 
to date in fiscal year 2019? Specifically describe the nature and extent of the 
council’s activities as they relate to the council’s advisory role as defined and 
authorized in Section 50-6-121(f), Tennessee Code Annotated. 

 
In fiscal year 2018, the Council made a recommendation to the Commissioner of 
the Department of Commerce and Insurance relative to the NCCI loss cost filing. 
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The Council timely provided House and Senate committees with 
recommendations on seven (7) bills dealing with workers’ compensation issues. 
The Council produced written reports with respect to those bills to the Committee 
Chairs of the Senate Commerce and Labor Committee and the House Consumer 
and Human Resources Committee. Additionally, the Council provided valuable 
input to the Bureau of Workers’ Compensation on proposed rule changes. The 
Council also provided an annual report of the significant Supreme Court decisions 
with respect to workers’ compensation and an annual report of its activities. 
 
In fiscal year 2019, the Council made a recommendation to the Commissioner of 
the Department of Commerce and Insurance relative to the NCCI loss cost filing. 
The Council provided House and Senate committees with recommendations on 
two (2) bills dealing with workers’ compensation issues. The Council produced 
written reports with respect to those bills to the Committee Chairs of the Senate 
Commerce and Labor Committee and the House Consumer and Human Resources 
Committee and Subcommittee. It provided an annual report of the significant 
Supreme Court decisions with respect to workers’ compensation and will provide 
an annual report of its activities. 
 
 

11. How many bills were reviewed at the request of the standing committees of 
the General Assembly, as authorized at Section 50-6-121(k), Tennessee Code 
Annotated, during fiscal year 2018 and to date in fiscal year 2019. 

 
Seven (7) bills were reviewed at the request of Standing Committees in fiscal year 
2018, along with Proposed Rules by the Bureau of Workers’ Compensation 
(BWC).  The Advisory Council produced written reports on the seven (7) bills 
that advanced to final recommendation stage (others were withdrawn, combined, 
amended or sent for summer study) to the Committee Chairs of the Senate 
Commerce and Labor Committee and the House Consumer and Human Resources 
Committee, and a report to the BWC on the proposed rules. 
 
Two (2) bills were reviewed at the request of Standing Committees in fiscal year 
2019. The Advisory Council produced written reports on the two (2) bills that 
advanced to final recommendation stage (others were withdrawn, combined, 
amended or sent for summer study) to the Committee Chairs of the Senate 
Commerce and Labor Committee and the House Consumer and Human Resources 
Committee. 
 

12. What reports does the council prepare concerning its activities, operations, 
and accomplishments? Who receives copies of these reports? Please provide a 
link to any such reports issued in Fiscal Year 2018 and to date in Fiscal Year 
2019. 

  
Pursuant to T.C.A. §§ 50-6-121(e) and (l), the Council prepared an annual report 
of its activities on July 1, 2018 and will do so again on July 1, 2019. A copy of the 
FY 2018 annual report is attached as Exhibit #1. Attached as Exhibit #2 are 
copies of the annual reports of significant Supreme Court decisions relating to 



9 
 

workers’ compensation produced January 15, 2018, and January 15, 2019, as 
required by T.C.A. §50-6-121(i). 
 
Summary reports required by T.C.A. §50-6-121(j) include the Council’s 
recommendations on the bills reviewed along with individual Council member 
comments during the meetings and are submitted to the Senate and House 
Committee Chairs and members as soon as possible following meetings. The 
reports are attached for your review as Exhibit #3. Summaries for each bill the 
Council is asked to review are provided to the council members prior to their 
meetings and include the status of the law as it presently exists, newly proposed 
language, the fiscal note (if available) and its potential effects. These meeting 
materials are also sent to interested parties on the Council’s email list in advance 
of the meetings in which they are to be discussed. 
 
Through contracting with actuarial and statistical vendors, additional reports are 
generated for use by the Council and General Assembly annually. These include 
the actuarial review of NCCI’s annual experience filing, actuarial reviews of any 
NCCI law-only filings, both attached as Exhibit #4; an annual analysis by the 
Council’s statistician of data from the Bureau of Workers’ Compensation, Exhibit 
#5;,; and an annual Overview of the Tennessee Workers’ Compensation Market 
Conditions and Environment from the Tennessee Department of Commerce and 
Insurance, Exhibit #6. These reports are disseminated to Council Members, 
Committee Chairs of Senate Commerce and Labor Committee and the House 
Consumer and Human Resources Committee and Subcommittee, as well as the 
House and Senate Clerks and members of the General Assembly pursuant to 
T.C.A. §3-1-114. 
 
The recommendations from the Council to the Commissioner of Commerce and 
Insurance with respect to the NCCI rate filings are in letter form to the 
Commissioner, attached as Exhibit #7, and are copied to the members of the 
Advisory Council and the interested parties’ list. All of the referenced reports are 
located on the Treasury Department’s website as well. 

 
13. Please describe any items related to the council that require legislative 
attention and your proposed legislative changes. 

 
 
  There are no items related to the council that require legislative attention.   
 
   

14. Should the council be continued?  To what extent and in what ways would 
the absence of the council affect the public health, safety, or welfare of the 
citizens of Tennessee? 

 
 
Yes. The Advisory Council on Workers’ Compensation functions in an advisory 
capacity and serves many, including the Governor, the General Assembly, the 
Bureau of Workers’ Compensation and the Department of Commerce and 
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Insurance. It supports the General Assembly by providing recommendations on 
workers’ compensation issues and proposed legislation, including the impact on 
existing law and policy. Because the Advisory Council membership includes 
representatives from employers, employees, and the medical, legal, governmental 
and insurance communities, the in-depth review and discussion of the merits of 
legislation from all viewpoints is very helpful. 
 
Voting members of the Council are knowledgeable in the area of workers’ 
compensation.  One of the Council’s key functions is to hear testimony from 
lobbyists, industry groups and reports from other State Departments, such as the 
Department of Commerce and Insurance and the Bureau of Workers’ 
Compensation, to hear presentations by the National Council on Compensation 
Insurance (NCCI) relative to projected costs of administering workers’ 
compensation claims for future years, and to engage in in-depth debate regarding 
each bill referred for consideration. The Council’s legislation review is useful to 
members of the General Assembly who would otherwise be required to perform 
this process in Committees already overburdened with extensive issues to 
consider. Therefore, the Council’s reports constitute a valuable resource to 
members of the General Assembly in their consideration of workers’ 
compensation issues. The non-voting members all represent stakeholders in the 
workers’ compensation process, and their knowledge of the impact of the possible 
changes in the law to their respective fields is helpful in considering 
recommendations. 
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STATUTORY DUTIES AND RESPONSIBILITIES 
OF THE TENNESSEE ADVISORY COUNCIL 

ON WORKERS' COMPENSATION 
 
 
The Advisory Council on Workers' Compensation (the "Advisory Council" or "Council") was initially 
created by the General Assembly in 1992. The Workers' Compensation Reform Act of 1996 terminated 
the then existing Council and created a new Advisory Council on Workers' Compensation. Subsequent 
amendments, including those in the Reform Acts of 2004 and 2013 (Chapter Numbers 282 and 289 of the 
Public Acts of 2013), are recorded at Tennessee Code Annotated ("T.C.A."), Section 50-6-121, which 
outlines the authority of the Council, its specific responsibilities and its general duties. The 
administration of the Council was transferred from the Tennessee Department of Labor and Workforce 
Development to the Tennessee Department of Treasury pursuant to Chapter Number 1087 of the Public 
Acts of 2010, and the Council's existence was extended to June 30, 2016 pursuant to Chapter Number 622 
of the Public Acts of 2012. Chapter Number 608 of the Public Acts of 2016 extended the Council’s 
existence to June 30, 2020.  The Council is authorized to: 

 
 Make recommendations to the Governor, the General Assembly, the Senate Commerce and Labor 

Committee, the House Consumer and Human Resources Committee, the Administrator of the Bureau 
of Workers' Compensation and the Commissioner of Commerce and Insurance relating to the 
promulgation or adoption of legislation or rules; 

 
 Make recommendations to the Administrator of the Bureau of Workers' Compensation and the 

Commissioner of Commerce and Insurance regarding the method and form of statistical data 
collection; and 

 
 Monitor the performance of the workers' compensation system in the implementation of legislative 

directives and develop evaluations, statistical reports and other information from which the General 
Assembly may evaluate the impact of legislative changes to workers' compensation law. 

 
Further responsibilities of the Advisory Council are provided in T.C.A., Titles 50 and 56. These provisions, 
among other things, direct the Council to provide the Commissioner of Commerce and Insurance with a 
recommendation regarding advisory prospective loss cost filings made by the National Council on 
Compensation Insurance, Inc. ("NCCI"), the authorized Tennessee rating bureau. 
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ADVISORY COUNCIL MEMBERS AND TERMS 
 
 
The current Advisory Council is composed of seven voting members, ten non-voting members and four 
ex-officio members. The State Treasurer is the Chair and a voting member. Three voting members 
represent employers, and three voting members represent employees. The non-voting members 
represent local government, insurance companies, medical organizations, hospital organizations, 
chiropractors, physical and occupational therapists and attorneys, all in Tennessee. The Chair may vote 
only on matters related to the administration of the Council or its research; the Chair is not permitted to 
vote on any matter that constitutes the making of a policy recommendation to the Governor or to the 
General Assembly. 

 
Appointments to the Council are made by the Governor, Speaker of the Senate and Speaker of the House 
pursuant to T.C.A. § 50-6-121 (a)(l )(C). They respectively appoint one employer and one employee 
voting member each, and the Governor appoints the additional ten non-voting Council members. The 
Governor may choose to appoint from lists of suggested nominees provided by interested organizations 
as outlined in T.C.A. § 50-6-121(a)(l)(E)(i-ii). 

 
Effective July 1, 2017, Governor Bill Haslam re-appointed non-voting members Gregg Ramos, John Harris, 
Sandra Fletchall, Dr. Sam Murrell, and Dr. Keith Graves to new terms ending June 30, 2021. Governor 
Haslam also appointed Joy Baker as a non-voting member to a term ending June 30, 2021. Ms. Baker 
replaces John Burleson as a representative of local governments. Mr. Burleson’s service is greatly 
appreciated. Jerry Mayo, a non-voting member representing insurance companies, resigned effective 
January 1, 2018, after faithfully serving as a Council member since 1996. His service is also greatly 
appreciated.   
 
Two voting members, Bob Pitts (representing employers) and Paul Shaffer (representing employees), 
will complete their current terms on June 30, 2018. However both Mr. Pitts and Mr. Shaffer are being 
reappointed to new four-year terms ending June 30, 2022. Governor Haslam is reappointing Mr. Pitts. 
House Speaker Beth Harwell is reappointing Mr. Shaffer. Their dedicated service as voting members of 
the Council has been invaluable and is greatly appreciated. 
 
A chart outlining the members of the Advisory Council on Workers' Compensation as of June 30, 2018 is 
on the following page: 
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MEMBERS OF THE ADVISORY COUNCIL 

NAME MEMBER TYPE REPRESENTING 

David H. Lillard, Jr.  
State Treasurer 

Chairman 
Administrative 
Voting Member 

State Treasurer 
Ex-Officio Member 

Kerry Dove Voting Member Employers 

Bruce D. Fox Voting Member Employees 

John M. Garrett Voting Member Employees 

Brian Hunt Voting Member Employers 

Bob Pitts Voting Member Employers 

Paul Shaffer Voting Member Employees 

Joy Baker Non-Voting 
Member 

Local Governments 

Jerry Mayo (resigned 1/1/18) Non-Voting 
Member 

Insurance Companies 

Samuel E. Murrell, III, M.D. Non-Voting 
Member 

Health Care Providers: 
TN Medical Association 

Pam Smith Non-Voting 
Member 

Health Care Providers: 
TN Hospital Association 

Keith B. Graves, D.C. Non-Voting 
Member 

Health Care Providers: 
Licensed TN Chiropractor 

John Harris Non-Voting 
Member 

Health Care Providers: 
Licensed TN Physical Therapist 

Sandra Fletchall Non-Voting 
Member 

Health Care Providers: 
Licensed TN Occupational 
Therapist 

Jason Denton Non-Voting 
Member 

Attorney: 
TN Association for Justice 

Lynn Vo Lawyer Non-Voting 
Member 

Attorney: 
TN Defense Lawyers 

A. Gregory Ramos Non-Voting 
Member 

Attorney: 
TN Bar Association 

Senator Jack Johnson, Chairman Ex-Officio 
Non-Voting 
Member 

Senate Commerce and Labor 
Committee 

Representative Jimmy Eldridge, Chairman Ex-Officio 
Non-Voting 
Member 

House Consumer and Human 
Resources Committee 

Abbie Hudgens, Administrator 
Troy Haley, Designee 

Ex-Officio 
Non-Voting 
Member 

TN Bureau of Workers' 
Compensation  

Commissioner Julie Mix-McPeak 
Designee, Mike R. Shinnick 

Ex-Officio 
Non-Voting 
Member 

TN Department of Commerce and 
Insurance 
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TERMS OF THE NON-EX-OFFICIO MEMBERS 

Voting Term of Position 

Kerry Dove July 1, 2016 - June 30, 2020 

Bruce D. Fox July 1, 2016 - June 30, 2020 

John M. Garrett February 27, 2015 - June 30, 2019 

Bob Pitts July 1, 2018 - June 30, 2022 

Brian Hunt October 26, 2016 - June 30, 2020 

Paul Shaffer July 1, 2018 - June 30, 2022 

Non-Voting Term of Position 

Joy Baker July 1, 2017 - June 30, 2021 

Pam Smith July 1, 2015 - June 30, 2019 

Sandra Fletchall July 1, 2017 - June 30, 2021 

Keith B. Graves July 1, 2017 - June 30, 2021 

John Harris July 1, 2017 - June 30, 2021 

Lynn Vo Lawyer July 1, 2015 - June 30, 2019 

Jerry Mayo (resigned) July 1, 2015 - June 30, 2019 

Samuel E. Murrell, III, M.D. July 1, 2017 - June 30, 2021 

A. Gregory Ramos July 1, 2017 - June 30, 2021 

Jason Denton July 1, 2015 - June 30, 2019 
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ACTIVITIES OF THE ADVISORY COUNCIL 
 
 
The Advisory Council is required by statute to meet at least two times per year. During the July 1, 2017 
through June 30, 2018 Council year, the Advisory Council met on three occasions. Meetings were held 
September 6, 2017, October 11, 2017, and March 1, 2018.  Approved meeting minutes may be viewed at 
the Advisory Council's website treasury.tn.gov/claims/wcadvisory.html under the "Meetings" tab. The 
agenda and video of each meeting are also available at the same location. 
 

Summary of Meetings 
 
The three Advisory Council meetings between July 1, 2017 and June 30, 2018 were devoted to receiving 
reports from consultants, reviewing proposed legislation and procuring information from documentation 
and presentations. The primary sources of pertinent information were citizens, legislators, other state 
officials, and representatives of business and professional entities essential to the fair, efficient and 
effective administration of Tennessee’s workers’ compensation system. A brief meeting synopsis 
describes the Advisory Council’s activity. 
 
Meeting on September 6, 2017 
 
Chairman David Lillard called the meeting to order and welcomed new Council member, Joy Baker, 
Director of Risk Management for the City of Johnson City, Tennessee. Council member Baker will serve as 
a non-voting member and representative of local governments. She was appointed by Governor Bill 
Haslam. 
 
The Chairman explained that several agenda items related to actuarial and analytical reports.  
 
Council ex officio member Mike Shinnick, Workers’ Compensation Manager of the Department of 
Commerce and Insurance (“DCI”), presented An Overview of Tennessee Workers’ Compensation Market 
Conditions and Environment.  Mr. Shinnick provided members copies of his PowerPoint presentation, 
which may be viewed at http://treasury.tn.gov/claims/wcac/Overview-Tennessee-Workers-
Compensation-Market-Conditions-Environment.pdf  
 
David Wilstermann, analyst and consultant to the Advisory Council, presented a statistical analysis of 
workers’ compensation data collected and compiled for calendar years 2009-2016 by the Tennessee 
Department of Labor and Workforce Development (“TDLWFD”). Mr. Wilstermann also provided 
members with copies of his power point presentation and full report. The power point may be viewed at 
http://treasury.tn.gov/claims/wcac/Tennessee-Workers-Compensation-Data-2016.pdf and the full 
report is at http://treasury.tn.gov/claims/wcac/TN-Workers-Comp-Data-2009-2016.pdf  
 
 
 Eddie Herrera, Director of Plan Administration for the National Council of Compensation Insurance 
(“NCCI”) presented the Workers’ Compensation Residual Market Administration Plan Report. Mr. Herrera’s 
presentation was made available to members and may be viewed at 
treasury.tn.gov/claims/wcac/Tennessee-Workers-Compensation-Residual-Market-Administration.pdf 
 
 
Ann Marie Smith, actuary of NCCI, presented, via telephone conference, an Overview of the Voluntary 
Loss Cost and Assigned Risk Rate Filing proposed to be effective March 1, 2018. Amy Quinn of NCCI, who 

http://treasury.tn.gov/claims/wcadvisory.html
http://treasury.tn.gov/claims/wcac/Overview-Tennessee-Workers-Compensation-Market-Conditions-Environment.pdf
http://treasury.tn.gov/claims/wcac/Overview-Tennessee-Workers-Compensation-Market-Conditions-Environment.pdf
http://treasury.tn.gov/claims/wcac/Tennessee-Workers-Compensation-Data-2016.pdf
http://treasury.tn.gov/claims/wcac/TN-Workers-Comp-Data-2009-2016.pdf
http://treasury.tn.gov/claims/wcac/Tennessee-Workers-Compensation-Residual-Market-Administration.pdf
http://treasury.tn.gov/claims/wcac/Tennessee-Workers-Compensation-Residual-Market-Administration.pdf
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was present, assisted. Ms. Smith’s overview was provided to members and may be viewed at 
treasury.tn.gov/claims/wcac/Voluntary-Loss-Cost-Assigned-Risk-Rate-Filing.pdf 
 
Following the presentations, Council members discussed whether a workers’ compensation “crisis” ever 
existed in Tennessee and whether the 2013 Workers’ Compensation Reform Act was necessary.  Council 
member Gregg Ramos raised the issue and stated that based on the presentations, the workers’ 
compensation insurance market had remained strong for several years dating back to 2012.  
 
“Medical costs and indemnity were going down and stabilizing (under the 2004 Act). I agree certain fixes 
were necessary and had a positive impact, but contrary to objective evidence, we went overboard. 
Throwing out the old system created the biggest bureaucracy that Tennessee has now. The reforms were 
done on the backs of working men and women.” 
 
Council member Bob Pitts responded that in his experience over 25 or 30 years there had been “times of 
real trauma with workers’ compensation.” “Just about every year there have been adjustments made in 
the General Assembly that have had a positive impact, before and including the (2013 Reform Act), but to 
conclude that “just because insurance companies didn’t lose money did not mean reforms were 
unnecessary.” Mr. Pitts also said part of the effort behind the 2013 Reform Act was to bring Tennessee in 
line with the cost of workers’ compensation in other southeastern states. “We were anti-competitive and 
it was killing us in economic recruitment.” 
 
The Chairman next recognized Troy Haley of the Bureau of Workers’ Compensation (“BWC”) for an 
explanation of a proposed new Statistical Data form (SD-2). Mr. Haley asked the Council members to 
review the proposed form and respond within two weeks with any suggestions, comments and concerns. 
 
The Chairman thanked each presenter and invited the Council members to review all presentations and 
documents in preparation for making a formal recommendation to the Commissioner of the Department 
of Commerce & Insurance relative to the Voluntary Loss Cost Filing at the next scheduled meeting of the 
Advisory Council on October 11, 2017. 
  
Meeting on October 11, 2017 
 
Upon convening the meeting, the Chair, Assistant Treasurer Christy Allen informed the Council 
members that Treasurer David Lillard had a conflicting commitment and as his designee she would be 
chairing the meeting. The Chair noted that at the previous meeting on September 6, 2017, 
representatives of the National Council on Compensation Insurance (NCCI) presented an overview of the 
Voluntary Loss Cost and Assigned Risk Rate Filing proposed to be effective March 1, 2018. 
Documentation was made available to members present at the September 6, 2017 meeting, and was also 
distributed to members subsequent to the meeting.   
 
The Chair called upon Mary Jean King, representing the Advisory Council’s actuary, By the Numbers 
Actuarial Consulting, Inc. (“BYNAC”). Ms. King presented an actuarial review of the Tennessee Voluntary 
Loss Cost Filing by the National Council on Compensation Insurance (“NCCI”).  BYNAC’s power point 
presentation may be viewed at the Advisory Council’s website at treasury.tn.gov/claims/wcac/bynac-
presentation-tacwc.pdf. Ms. King indicated the NCCI proposed decrease of -12.6% for the Tennessee voluntary 
workers’ compensation insurance market had been reasonably calculated in accordance with actuarial standards 
of practice, considering the two-year period relied upon by NCCI in its projected decrease. Ms. King stated that 
BYNAC reviewed paid as well as paid+ case development and experience for policy years 2012 and 2013 in 
addition to the 2014 and 2015 policy years underlying the filing in order to test the assumptions of NCCI in 

http://treasury.tn.gov/claims/wcac/Voluntary-Loss-Cost-Assigned-Risk-Rate-Filing.pdf
http://treasury.tn.gov/claims/wcac/Voluntary-Loss-Cost-Assigned-Risk-Rate-Filing.pdf
http://treasury.tn.gov/claims/wcac/bynac-presentation-tacwc.pdf
http://treasury.tn.gov/claims/wcac/bynac-presentation-tacwc.pdf
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selecting the data and development methods for its review. Ms. King said she preferred a longer experience 
period of four years. Using years 2012-2015, BYNAC’s experience indication for the voluntary market loss cost 
level is -8.1%, compared to NCCI’s -12.6%. BYNAC’s actuarial report may be viewed at  
http://treasury.tn.gov/claims/wcac/tacwc-bynac-review-3-1-18-ncci-filing-issued-10-2-17.pdf 
 
The Chair then recognized Chris Burkhalter, the actuary for the Department of Commerce and 
Insurance (“DC&I”). Mr. Burkhalter, representing Bickerstaff, Whatley, Ryan & Burkhalter Consulting 
Actuaries (“BWRB”), also presented an analysis of the NCCI voluntary market loss cost filing. After 
pointing out that there had been an actual 21% decrease in loss cost in Tennessee over a four-year 
period, the DC&I actuary stated he had no objection to the adoption of the loss cost filing as proposed. Mr. 
Burkhalter noted that BWRB had used a longer experience period of five years in arriving at its own 
overall indication of an -8.7% loss cost decrease. BWRB’s full actuarial report may be viewed at 
http://treasury.tn.gov/claims/wcac/TN-NCCI-Rate-Analysis-2018_03_01-BWRB-Analysis.pdf 
 
The Chair then recognized Ms. Ann Marie Smith, the National Council on Compensation Insurance 
(“NCCI’) actuary, for comment and response to the actuaries’ presentations relative to the Voluntary Loss 
Cost and Assigned Risk Rate Law-Only filing proposed to be effective March 1, 2018. The NCCI power 
point presentation may be viewed at the following link: http://treasury.tn.gov/claims/wcac/ACWC-
Hearing-3-1-18-filing.pdf 
 
Following discussion, Council member Bob Pitts moved that the Advisory Council formally notify DC&I 
Commissioner Julie Mix-McPeak that the NCCI loss cost filing proposed to be effective March 1, 2018 
was viewed favorably by the Council and should be adopted. Council member Bruce Fox seconded the 
motion. The four voting members in attendance voted unanimously to approve the motion. 
 
Note:  On October 13, 2017, Chairman Lillard sent a letter to Commissioner McPeak informing her of the Advisory 

Council’s concurrence with the proposed increase in the assigned risk plan loss cost multiplier (LCM).1 
 

 
Meeting on March 1, 2018 
 
Upon convening the meeting, Chairman David Lillard noted the primary purpose was for the Advisory 
Council to fulfill its statutory duty to consider and make recommendations on proposed legislation 
introduced in the Second Session of the 110th General Assembly affecting the workers’ compensation 
system. The Chairman indicated eight bills had been referred to the Council by the Senate Commerce and 
Labor Committee and the House Consumer and Human Resources Committee, and that the Council’s 
recommendations would be reported to the respective committees in accordance with T.C.A. § 50-6-
121(k). 
 
The Chair called upon Kathleen Murphy, representing Tennessee Professional Firefighters Association, for 
a presentation on HB1491/SB1798 (Reedy-Ketron) which creates a rebuttable presumption that any of 
10 specific types of a cancer diagnosed in a firefighter that causes a disabling health condition is a result 
of the firefighter’s duties. During the presentation and ensuing discussion, Council member Pitts 
expressed reservations about creating a presumption that would apply to a particular class of individuals 
that could open the door to similar requests by other public servants who also perform under difficult 
and potentially hazardous conditions. Council member Joy Baker noted the presumption would be a 
departure from the causation standard established by the Workers’ Compensation Reform Act of 2013, and 
she also questioned the fiscal impact of the proposal on local governments as well as the state workers’ 

                                                   
1 A copy of Chairman Lillard’s 10/13/17 letter to Commissioner McPeak is posted on the Advisory Council’s website. 

http://treasury.tn.gov/claims/wcac/tacwc-bynac-review-3-1-18-ncci-filing-issued-10-2-17.pdf
http://treasury.tn.gov/claims/wcac/TN-NCCI-Rate-Analysis-2018_03_01-BWRB-Analysis.pdf
http://treasury.tn.gov/claims/wcac/ACWC-Hearing-3-1-18-filing.pdf
http://treasury.tn.gov/claims/wcac/ACWC-Hearing-3-1-18-filing.pdf
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compensation system. After discussion Council member Fox, seconded by Council member Paul Shaffer, 
moved the legislative proposal be given a favorable recommendation for passage. The motion failed 2-3. 
Council member Pitts, seconded by Council member Kerry Dove, that the proposal be given an 
unfavorable recommendation. The motion was approved on a 3-2 vote. (Note: The General Assembly 
deferred action on this bill until 2018) 
 
The Chair recognized Troy Haley, legislative liaison for the BWC, for comments on SB1615/HB1714 
(Johnson-Lynn). BWC Administrator Abbie Hudgens, an Ex Officio member of the Council, was also 
present. The proposed legislation removes the requirement that every insurer providing workers’ 
compensation insurance in Tennessee be required to maintain a claims office or contract with a claims 
adjuster located in the state. Both Mr. Haley and BWC Administrator Hudgens noted there was general 
consensus the bill would be helpful and was agreeable to all interested parties. On motion by Council 
member Pitts, seconded by Council member Brian Hunt, the bill was given a favorable 
recommendation for passage on a 5-0 vote. (Note: The legislation became Public Chapter 709) 
 
The Chair recognized Rep. Curtis Halford on HB2105/SB2142 (Halford-Gresham). The proposed 
legislation would allow farm and agricultural employers to accept the workers’ compensation chapter by 
purchasing a workers’ compensation insurance policy and would also allow the employers to withdraw 
acceptance at any time by canceling or not renewing the policy and providing notice to their employees. 
Following discussion, Council member Pitts, seconded by Council member Fox, moved that the bill be 
given a favorable recommendation for passage. The motion was approved 5-0. (Note: The legislation 
became Public Chapter 629) 
 
With permission of the Chair, Council member Fox presented SB2475/HB2304 (Roberts-Beck). The 
proposed legislation amends T. C. A. § 50-6-226 (d)(1)(B). Mr. Fox explained he had been working with 
the sponsors and other interested parties on the bill. The termination date on recovery of attorneys’ fees 
and other costs would be removed when a judge finds at an expedited or a compensation hearing that 
certain workers’ compensation benefits were in fact owed and denial was wrongful although an employer 
had timely filed a notice of denial of a claim. Council member Fox’s presentation was based on an 
amendment with drafting code No. 013698. As discussion ensued it became apparent there was some 
disagreement whether the amendment addressed all pending issues. The Chair asked Council member 
Fox, Bradley Jackson of the Tennessee Chamber of Commerce & Industry, and other interested parties to 
attempt to resolve any differences during a recess. Upon reconvening, Council member Fox stated an oral 
agreement had been reached on an amendment (later reduced to writing in amendment with drafting 
code No. 014188), providing that “wrongful” means erroneous, incorrect, or otherwise inconsistent with 
the law or facts. The sunset provision would be extended two years, or until June 30, 2020. Council 
member Pitts, seconded by Council member Fox, that the legislation, as amended, be given a favorable 
recommendation for passage. On that basis the Council members approved the motion 5-0. (Note: The 
legislation became Public Chapter 757) 
 
No sponsor or other presenter appeared to explain the scope of SB2544/HB2333 (Tate-Cooper), a 
proposed bill aimed at preventing retaliatory discharge by an employer or another person for conduct 
related to filing a workers’ compensation action. Upon motion by Council member Pitts, seconded by 
Council member Dove, that the proposal be given an unfavorable recommendation, the motion was 
approved 3-2. (Note: The General Assembly deferred action on this bill.) 
 
A similar measure relative to retaliatory discharge, SB2543/HB2411 (Tate-Thompson), prescribed 
that certain damages be available to prevailing plaintiffs. In the absence of a sponsor or other 
representative, the Chair asked David Broemel, a well-respected insurance regulatory attorney, for 
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comment. Mr. Broemel cited existing Tennessee case law, specifically the decision in Clanton v. Cain-
Sloane Co., 677 S.W.2d 441 (Tenn. 1984), in which the Tennessee Supreme Court first recognized a cause 
of action for retaliatory discharge, and a right to seek punitive damages in lawsuits to follow. (Punitive 
damages were not allowed for the plaintiff in Cain-Sloane since it was a case of first impression.) Mr. 
Broemel was asked by Council members Fox and Gregg Ramos if enactment of the proposed bill would 
effectively codify and enhance the holding in Cain-Sloane. Mr. Broemel responded that in his opinion 
existing case law was sufficient and the bill was unnecessary. Council member Pitts, seconded by Council 
member Hunt, moved that the bill be given an unfavorable recommendation. The motion was 
approved 3-2. (Note: The General Assembly deferred action on this bill.) 
 
The Chair recognized Rep. Pat Marsh on HB1978/SB1967 (Marsh-Watson), a proposed bill providing 
that a marketplace contractor who acts as a broker or representative of a customer seeking services from 
a marketplace platform such as Amazon is an independent contractor. Rep. Marsh based his 
presentation on an amendment with drafting code No. 013964. He explained the need to clarify that a 
marketplace contractor was an independent contractor, not an employee of the marketplace platform.  
Council member Pitts, seconded by Council member Hunt, moved that the proposed legislation as 
incorporated in the amendment be given a favorable recommendation for passage. The motion was 
approved 5-0. (Note: The legislation became Public Chapter 648.) 
 
In the absence of a sponsor or other presenter, the Chair recognized Troy Haley of the Bureau of 
Workers’ Compensation (“BWC”), to comment on SB2088/HB2392 (Kyle-Miller). The proposed 
legislation rewrites the Healthy Workplace Act of 2014 (T. C. A. § 50-6-501 et seq.) to designate certain 
acts of harassment, intimidation, or bullying as unlawful employment practices and to require employers 
to adopt policies prohibiting those acts. It gives the Commissioner of Labor & Workplace Development 
the same authority as the Administrator of the BWC under T. C. A. § 50-6-128 to assess a $500 penalty 
against employers who cause compensable workers’ compensation claims to be paid by health insurance 
or who fail to provide necessary treatment. Council member Pitts stated the comprehensive nature of the 
bill warranted further study. He moved, seconded by Council member Dove, that the proposal be given 
no recommendation with the hope the respective legislative committees would study the measure after 
the current Session. The motion was approved 5-0. (Note: The General Assembly deferred action on this 
bill.) 
 
At the conclusion of the meeting the Chair announced the actions of the Advisory Council relative to the 
foregoing proposed legislation would be transmitted to the Senate Commerce and Labor Committee and 
the House Consumer and Human Resources Committee.2 
 

  

                                                   
2 The Advisory Council submitted its report concerning its action on the proposed legislation to the respective House and Senate 
Committees on March 5, 2018. 
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TENNESSEE CASE LAW UPDATE 
 
 
Throughout the year, the Advisory Council followed the Tennessee Supreme Court, reviewing its 
decisions and suggestions regarding the need for specific changes in the law. 
 
An annual case law update of the 2017 calendar year from the Tennessee Supreme Court, including select 
cases from the Tennessee Supreme Court Workers' Compensation Panel, was submitted by the Advisory 
Council to the General Assembly in January of 2018. 
 
Appeals of trial court decisions in cases involving workers' compensation are referred directly to the 
Supreme Court's Special Workers' Compensation Appeals Panel ("Panel") for hearings. The Panel gives 
considerable deference to a trial court's decision with respect to credibility of witnesses since the lower 
court has the opportunity to observe them testify. The Panel reports its findings of fact and conclusions of 
law and such judgments automatically become the judgment of the full Tennessee Supreme Court 30 days 
thereafter, barring the grant of a motion for review. Tennessee Supreme Court Rule 51 and T.C.A. § 50-6- 
225(a)(l ). 
 
Three recent cases in which the Tennessee Supreme Court ("Court") adopted and affirmed Memorandum 
Opinions of the Special Workers’ Compensation Appeals Panel illustrate the type of issues that are 
currently being considered by the Court. A brief synopsis and link to the full opinions follow: 
 
TriStar Centennial Medical Center v. Dana C. Pugh 
No. M2016-02470-SC-R3-WC, filed February 15, 2018 
 
The employee and the employer settled a claim for a compensable back injury to the employee after 
participating in and failing to resolve their dispute at a Benefit Review Conference (BRC). Later the 
employee filed a motion to compel the employer to approve a back surgery procedure recommended by 
her authorized physician and for attorney’s fees. The employer approved the back surgery after another 
physician reviewed the employee’s medical records. The employee subsequently reset her motion and 
the trial court awarded her attorney’s fees. The employer’s appeal was referred to the Special Workers’ 
Compensation Appeals Panel for a hearing and a report of findings of fact and conclusions of law. The 
Panel concluded the trial court did not have jurisdiction, vacated the judgment and dismissed the case. 
 
The issue presented on appeal was whether the Circuit Court of Davidson County had subject matter 
jurisdiction over the case. The point under consideration was whether the BRC that reached an impasse 
on June 22, 2015 was sufficient to provide the trial court with subject matter jurisdiction over an issue 
that arose after the BRC. The Panel held the BRC, which could not have involved any mediation on the 
employee’s request for back surgery, was an insufficient exhaustion of the BRC process, and that the trial 
court therefore lacked subject matter jurisdiction. The Panel cited Robertson v. Roadway Express, Inc., No. 
E2011-01384-WC-R3-WC, 2013, WL 2054170, at *3 (Tenn. Workers’ Comp. Panel June 8, 2012) (quoting 
Staats v. McKinnon, 206 W.W.3d 532, 542 (Tenn. App. 2006), which stated, “’[i]t is a settled rule that 
where a statute provides an administrative remedy, such remedy must first be exhausted before the 
courts will act.’” 
 
The scope of the required BRC is outlined in T. C. A. § 50-6-239(b) (2008) (applicable to injuries 
occurring prior to July 1, 2014), which reads: 
 

(a) In all cases in which the parties have any issues in dispute, whether the issues are related to 
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medical benefits, temporary total disability benefits, or issues related to the final resolution of 
a matter, the parties shall request the department to hold a benefit review conference. 
 

(b) The parties to a dispute shall attend and participate in a benefit review conference that 
addresses all issues related to a final resolution of the matter as a condition precedent to filing 
a complaint with a court of competent jurisdiction . . . 

 
It was undisputed that the BRC was held on June 22, 2015 and that no additional BRC was held before the 
employee’s motion to compel was filed March 18, 2016. The Panel noted the back surgery issue did not 
exist at the time of the BRC, and was therefore incapable of being addressed then. The trial court would 
only have subject matter jurisdiction “if the BRC was sufficient to satisfy T. C. A. § 50-6-203 for the 
subsequent medical issues which have arisen.”  
 
In Robertson the Supreme Court had held that since a BRC was not requested, the BRC process was never 
exhausted, thus the trial court lacked subject matter jurisdiction.  Similarly, in Holland Group v. 
Southerland, 2009 WL 1099275, the Supreme Court affirmed the trial court’s judgment that it lacked 
subject matter jurisdiction because “[t]he law is clear that ‘[o]nly when the parties cannot reach an 
agreement at the benefit review conference may they proceed to court.’” A BRC process was never 
initiated in Holland. The Panel concluded that a BRC held on some issues does not satisfy the exhaustion 
requirement for other issues before the court that are not presented at the BRC. 
 
[Note: The Panel explained that the issue in the case was limited to pre-2014 amendments, in that the 
current version of T. C. A. § 50-6-203(a) requires a mediator to issue a dispute certification notice 
certifying issues in dispute before a request can be filed for a hearing before a workers’ compensation 
judge.]   
 The opinion may be accessed at 
http://www.tncourts.gov/sites/default/files/tristarcentenniealmedicalv.pugh_.opnjo_.pdf  
 
Billy W. Tankersley v. Batesville Casket Company, Inc., et al. 
No. M2016-02389-SC-R3-WC, Filed January 26, 2018 
 

A 37-year employee sustained right shoulder and arm injuries on December 20, 2012, and ultimately 
could not return to work. The Chancery Court of Coffee County found the employee permanently and 
totally disabled. The award was apportioned 90% to the employer and 10% to the Second Injury Fund. 
The employer appealed, contending the disability that prevented the employee from returning to work 
was caused in large part by preexisting medical conditions and that more liability should have been 
apportioned to the Second Injury Fund. The Second Injury Fund’s liability outlined in T. C. A. § 50-6-
208(a)(1) (2014) and applicable to injuries prior to July 1, 2014, provides that employers should only be 
responsible for “the disability that would have resulted from the subsequent injury, and the previous 
injury shall not be considered in estimating the compensation . . .”  
 
In affirming the decision of the trial court, the Panel stated that when applying this section a trial court 
must “make an explicit finding of fact regarding the extent of the vocational disability attributable to the 
subsequent or last injury, without consideration of any prior injuries.” (Citing Bomely v. Mid-Am. Corp., 
970 S.W.2d 929, 934 (Tenn. 1998). “Essentially, “‘the trial court must find what disability would have 
resulted if a person with no preexisting disabilities, in the same position as the plaintiff, had suffered the 
second injury but not the first.’” Allen v. City of Gatlinburg, 36 S.W.3d 73, 77 (Tenn. 2001). In this case, the 
trial court found the employee retained a 90% disability as a direct result of his work-related right 
shoulder/arm injury, and that together with his preexisting congestive heart failure he was “totally 
incapacitated from working at an occupation which brings him income.” The trial court noted the 

http://www.tncourts.gov/sites/default/files/tristarcentenniealmedicalv.pugh_.opnjo_.pdf
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employee was able to work without restrictions despite his preexisting condition before the right 
shoulder/arm injury. The employer contended the employee’s heart condition prevented surgical 
treatment for the shoulder that might have enabled him to return to work, and asserted the trial court 
had not properly taken this into account. The panel disagreed, pointing out that the work restrictions and 
a 100% vocational disability were based solely on the shoulder and arm injuries, and that the trial court 
properly considered the effect of the other medical issues in apportioning 10% liability to the Second 
Injury Fund.  
 
 The opinion may be accessed at http://www.tncourts.gov/sites/default/files/tankersley-batesville_opn.pdf  
 
Michael Mayuric v. Huff & Puff Trucking, Inc., et al. 
No. M2017-00102-SC-R3-WC, Filed January 4, 2018 
 
The employee, a 34 year old truck driver, developed post-traumatic stress disorder after an accident. The 
Circuit Court of Coffee County found the employee had an 80% permanent partial disability as a result of 
the accident. The employer appealed, contending the trial court erred in accepting the opinion of one 
psychiatrist over another and in awarding a vocational disability in excess of another physician’s opinion. 
The Panel affirmed the trial court’s judgment.  
 
The Panel acknowledged the trial court had accredited the testimony of a psychiatrist who treated the 
employee over a significantly longer period of time than the other. One psychiatrist, Dr. Griffin, had 
treated the employee over a four month period and had diagnosed PTSD. Two years later Dr. Griffin 
conducted an independent examination and changed his diagnosis. The Panel observed, “[t]he trial court 
was clearly troubled that Dr. Griffin changed his diagnosis after he was rehired by Employer. Likewise, 
the trial court noted Dr. Griffin’s indifferent attitude toward his patient.” “When medical testimony 
differs, it is within the discretion of the trial judge to determine which expert to accept.” Kellerman v. Food 
Lion, Inc., 929 S.W.2d 333, 335 (Tenn. 1996). “After reviewing the testimony of both physicians in this 
case, we find the record more than supports the trial court’s assessment of Dr. Griffin’s lack of credibility 
when compared to that of Dr. Kyser.”  
 
On the issue of disability, the employer argued that the trial court was obligated to accept a physician’s 
finding of 40% vocational disability because it had rejected another expert’s finding of 100%. The Panel 
cited Reeves v. Olsen, 691 S.W.2d 527 (Tenn. 1985) and Sutton v. McKinney Drilling Co., 2013 W. L. in 
holding that a trial court “is not required to accept or reject in its entirety the testimony of any particular 
expert.” The Panel concluded the trial court’s finding of 80% disability was appropriate, taking into 
consideration the employee’s limited education, work history, and the dramatic changes in his behavior 
due to the effects of the PTSD resulting from the accident. 
 
 The opinion may be accessed at 
http://www.tncourts.gov/sites/default/files/mayuric_v._huffpuff._opn.pdf  
 

Note: During calendar year 2017 the Supreme Court and its Special Workers’ Compensation Appeals 
Panels issued opinions in 36 cases. Thirty-one of the opinions involved “old law” cases, or those in which 
the work-related accidents were prior to July 1, 2014, the effective date of the Workers’ Compensation 
Reform Act of 2013. Through June 8, 2018 the Special Panel has issued 12 opinions, providing some 
indication that fewer “old law” cases are working their way through the appeals process. Direct appeals 
to the Supreme Court should continue to decrease as more “new law” cases are resolved in the Court of 
Workers’ Compensation Claims and the Workers’ Compensation Appeals Board. 
 

http://www.tncourts.gov/sites/default/files/tankersley-batesville_opn.pdf
http://www.tncourts.gov/sites/default/files/mayuric_v._huffpuff._opn.pdf
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TOSHA NEWS 
 
 
The Bureau of Labor Statistics reported 122 work-related fatalities in Tennessee in 2016, compared to 
112 in 2015, reflecting an increase of 9%. According to the Bureau’s 2016 non-fatal occupational injury 
and illness statistics Tennessee’s incidence rate of 2.9 per 100 full time workers in the private sector is 
not statistically different from the national average of 3.2. Tennessee is one of 16 states and the District of 
Columbia to experience a decrease in the private sector occupational injury and illness incidence rate or 
to have a rate not statistically different from the national rate.3 The overall incidence rate for nonfatal 
occupational injuries and illnesses in Tennessee for all industries, including state and local government, 
is 3.0. State government has the lowest incidence rate at 1.7, and local governments have the highest 
incidence rate, at 4.6 recordable incidents per 100 full-time equivalent workers. 
 
 

  

                                                   
3 To view the report prepared by the Tennessee Department of Labor and Workforce Development in cooperation with the U. S. 
Department of Labor, Bureau of Labor Statistics, see 
https://www.tn.gov/content/dam/tn/workforce/documents/majorpublications/reports/2016TNOSHSPublication.pdf 
 

https://www.tn.gov/content/dam/tn/workforce/documents/majorpublications/reports/2016TNOSHSPublication.pdf
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CONCLUSION 
 
 
The Advisory Council on Workers' Compensation met on three (3) occasions from July 1, 2017 through 
June 30, 2018. This annual report provides a synopsis of the topics considered and appointments made 
during that time period. The Advisory Council appreciates the opportunity to be of service to the 
Governor, the General Assembly and Executive Departments, as well as the employers and employees of 
the great State of Tennessee. 
 
Respectfully submitted on behalf of the Advisory Council on Workers' Compensation, 
 
 
 
 
/s/_________________________________________________ 

David H. Lillard, Jr. 
Treasurer, State of Tennessee 
Chairman 
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Significant 2018 Tennessee Supreme Court 
Workers’ Compensation Decisions 

 
INTRODUCTION 

 
Pursuant to Tennessee Code Annotated (“T. C. A.”) § 50-6-121(i), the Advisory Council on 
Workers’ Compensation is required to issue this report reviewing significant Tennessee Supreme 
Court decisions involving workers’ compensation matters for each calendar year. This report 
contains a synopsis of the cases, with topical headings to facilitate review of the 2018 decisions 
from the Tennessee Supreme Court. 
 

The Tennessee Supreme Court 
 

Appeals of decisions in workers’ compensation cases by trial courts, including the Circuit and 
Chancery Courts, the Court of Workers’ Compensation Claims, the Tennessee Claims 
Commission, and appeals from Workers’ Compensation Appeals Board decisions are referred 
directly to the Supreme Court’s Special Workers’ Compensation Appeals Panel (“Panel”) for 
hearings. Participating judges who comprise the panels are designated by the Supreme Court and 
each panel includes a sitting Justice. The Panel gives considerable deference to the lower trial 
courts’ decisions with respect to credibility of witnesses since the lower trial courts have the 
opportunity to observe individuals testify. The Panel reports its findings of fact and conclusions 
of law, and such judgments automatically become the judgment of the full Supreme Court thirty 
(30) days thereafter, barring the grant of a motion for review. Tennessee Supreme Court Rule 51 
and T. C. A. § 50-6-225 and see also T. C. A. § 50-6-217(a)(2)(B), relative to the appeal process 
from the Workers’ Compensation Appeals Board. 
 

The Tennessee Supreme Court 
Special Workers’ Compensation Appeals Panel 

 
The Supreme Court and its Special Workers’ Compensation Appeals Panel issued opinions in 33 
cases between January 4, 2018 and December 6, 2018. Twenty-five opinions were “old law” 
cases, based on claims arising prior to the July 1, 2014 effective date of the Workers’ 
Compensation Reform Act of 2013. The other eight opinions were issued in “new law” cases. 
Four of those involved appeals from the Court of Workers’ Compensation Claims and four came 
directly from the Workers’ Compensation Appeals Board. Note: One Court of Appeals case is 
also included in this report due to its significance. 
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With the passage of time, fewer “old law” cases will work through the appeals process. Direct 
appeals to the Supreme Court should gradually decrease as more cases are resolved in the Court 
of Workers’ Compensation Claims and the Workers’ Compensation Appeals Board.  
Summaries of the cases decided by the Supreme Court and its Special Workers’ Compensation 
Appeals Panel in 2018 are presented here, with headings that constitute a workers’ compensation 
“issues list.”     
 

TABLE OF ISSUES 
 

Procedure 
 

Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 4  
 
Subject Matter Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .  Page 6 
 
Preserving Affirmative Defenses  . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . Page 7 
 
Service of Process. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . Page 8 
 
Discretionary Costs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 8 
 
Attorney Fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   Page 9 
 
Presumption of Correctness. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 9 
 
Frivolous Appeal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 10 
 

Causation 
 
Voluntary Sports Activity . . . . . . . . . . .   . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 11 
 
Misconduct Exception . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . Page 11 
 
Not Work Related . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 12 
 

Compensability 
 

Statutory Employee/Loaned Servant. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 13 
 
Failure of Medical Proof . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 14 
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Temporary Total Disability. . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 14 
 

Medical Issues 
 

Medical Consequence or Sequelae  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 15 
 
Panel Entitlement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 15 
 
Exposure . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 16 
 
Impairment . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 17 
 
Vocational Disability . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 18                        
                       
Reasonable Excuse  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 18 
 
Acceleration of Preexisting Condition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 18 
 
Permanent and Total Disability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 19 
 
Second Injury Fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 21 

 
Procedure 

 
1. Statute of Limitations 

 
Pamela Lyles v. Titlemax of Tennessee, Inc., et al. No. W2017-00873-SC-WCM-WC – Filed 
September 14, 2018. 
 
On May 19, 2010 the employee was a victim of an armed robbery while at work and she 
immediately began experiencing PTSD symptoms. She was diagnosed with PTSD by July 13, 
2010. The employee requested a Benefit Review Conference (BRC) on September 16, 2011. A 
BRC was not conducted until September 16, 2013 and it resulted in an impasse. She filed suit on 
October 7, 2013. The trial court granted the employer’s motion for summary judgment, finding 
the employee’s claim was barred by the statute of limitations. The trial court found the employee 
had admitted she knew as early as July 13, 2010 that her PTSD diagnosis was a direct result of 
the armed robbery incident. Since she was required to request a BRC within one year of the 
incident or knowledge of injury as a result of the incident, the court concluded her request for a 
BRC on September 16, 2011 was outside the statute. The employee relied on Oliver v. State, 762 
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S.W.2d 562 (Tenn. 1988), contending the statute of limitations did not begin to run until she 
learned she had a permanent “anatomical change and impairment.” The Special Workers’ 
Compensation Appeals Panel affirmed, holding the statute was not tolled despite the employee’s 
contention she did not learn she had sustained a permanent injury until late 2012 or early 2013. 
The Panel determined it was undisputed the employee knew she had sustained an injury by the 
time of her PTSD diagnosis on July 13, 2010 and she had failed to request a BRC within one 
year of that date.  http://www.tncourts.gov/sites/default/files/lylesopn.pdf 
 
Victory Thayer v. United Parcel Service, et al., No. W2017-02153-SC-WCM-WC – Filed 
August 13, 2018. 
 
On January 16, 1997 the employee notified his employer he had sustained an eye injury as a 
result of an altercation with a coworker. He received treatment a week later. The employer 
denied the claim, contending the injury occurred outside the course and scope of employment. 
The employee took no action to challenge the denial. The medical bill he incurred in 1997 was 
finally paid by the employer’s insurer in 1999. The employee requested a Benefit Review 
Conference on March 1, 2013. The employee filed suit on January 7, 2016, alleging he had been 
informed by a physician in January and February 2013 that he had sustained permanent eye 
damage as a result of the 1997 altercation. The trial court granted the employer’s motion for 
summary judgment, concluding the employee’s failure to appeal the 1997 denial of his claim 
precluded his attempt to toll the statute of limitations. The Special Panel affirmed, finding the 
employee’s one-year time period began at the latest in 1999 when the last voluntary payments of 
medical bills were made. The employee would therefore have been required to request a BRC in 
2000, but failed to do so until 2013, more than a decade after the statute of limitations expired. 
As in the Lyles case the employee relied on Oliver v. State, 762 S.W.2d 562 (Tenn. 1988) 
contending nothing led him to believe he had sustained permanent damage as a result of the 
altercation until much later. In Oliver, the Supreme Court had held the statute of limitations was 
not triggered until the employee was told he had permanent damage as a result of a work 
accident 20 years earlier. The Panel noted the Court in Oliver dealt with a compensable claim. 
Here, the employee’s claim was denied and he had failed to timely challenge the denial.  
http://www.tncourts.gov/sites/default/files/thayeropn.pdf 
 
Paul A. Westby v. Goodyear Tire & Rubber Company, No. W2017-01408-SC-R3-WC – Filed 
July 24, 2018. 
 
The employee suffered gradual hearing loss while working 37 years at plants the employer 
owned. After the employer closed its Union City plant on June 11, 2011, the employee filed a 
workers’ compensation claim, alleging an injury date of June 6, 2011. The employer argued the 
statute of limitations had expired. The trial court applied the “last day worked” rule and awarded 
the employee 60 percent permanent partial disability. The employer appealed, contending the 

http://www.tncourts.gov/sites/default/files/lylesopn.pdf
http://www.tncourts.gov/sites/default/files/thayeropn.pdf
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employee knew as early as 2002 he had suffered hearing loss because of his employment and 
therefore the “last day worked” rule did not apply. The Panel affirmed, citing Lawson v. Lear 
Seating Company, 944 S.W.2d 340, 341 (Tenn. 1997), which held the statute of limitations 
involving gradually occurring injuries “does not begin to run until the date the employee was 
unable to work due to his injury.” The Supreme Court reaffirmed the Lawson holding in Building 
Materials Corp. v. Britt, 211 S.W.3d 706, 712 (Tenn. 2007), noting the last day worked rule 
“seeks to avoid placing the employee in a potential trap by either forcing the employee to submit 
a claim before he is actually disabled or allowing the statute of limitations to bar the employee’s 
claim if the employee waits to file a claim.” The evidence at trial indicated the employer had 
periodically conducted hearing tests for its plant employees which revealed the subject employee 
was experiencing gradual hearing loss, although the plant physician denied it was work related. 
The employee obtained hearing aids for his gradual hearing loss but never missed work because 
of the condition. The Panel agreed with the trial court’s conclusion that the employer had actual 
notice of the employee’s injury and that the employee was excused from giving notice under T. 
C. A. § 50-6-201(b)  http://www.tncourts.gov/sites/default/files/westbyopn.pdf 
 

2. Subject Matter Jurisdiction 
 
Rita Faye Hurst v. Claiborne County Hospital and Nursing Home et al., No. E2017-01598-S 
C-R3-WC – Filed October 24, 2018. 
http://www.tncourts.gov/sites/default/files/rita_faye_hurst_v._claiborne_county_hospital_et_al..
pdf 
Rita Faye Hurst v. Claiborn County Hospital and Nursing Home et al., No. E2017-01745-SC-
R3-WC – Filed October 24, 
2018.http://www.tncourts.gov/sites/default/files/rita_hurst_vs._claiborne_county_hospital.pdf 
 
The employee, a paramedic, filed suit for workers’ compensation benefits, alleging two distinct 
injuries on different dates: physical injuries sustained in a work-related motor vehicle collision in 
2001 and mental injuries from an incident involving a severely abused infant in 2000. The 
employee settled the mental injury claim. The approved settlement preserved future medical 
benefits for her mental injuries but not for physical injuries related to the collision. Nine years 
later the employee filed a motion to compel medical benefits for her physical injuries. The trial 
court ordered the employer to provide medical benefits for her physical injuries and separately 
ordered the employer to pay the employee’s attorney’s fees and costs. The Panel vacated the 
orders in two separate opinions, finding that the trial court did not have subject matter 
jurisdiction to compel medical benefits for the physical injuries. “Subject matter jurisdiction 
involves a court’s lawful authority to decide a controversy brought before it. Chapman v. 
DaVita, Inc., 380 S.W.3d 71, 712 (Tenn.2012).  Subject matter jurisdiction is conferred by 
statute or the Tennessee Constitution; parities cannot confer it by appearance, plea, consent, 
silence, or waiver. In re Estate of Trigg, 368 S.W.3d 483, 489 (Tenn. 2012). Any order entered 

http://www.tncourts.gov/sites/default/files/westbyopn.pdf
http://www.tncourts.gov/sites/default/files/rita_faye_hurst_v._claiborne_county_hospital_et_al..pdf
http://www.tncourts.gov/sites/default/files/rita_faye_hurst_v._claiborne_county_hospital_et_al..pdf
http://www.tncourts.gov/sites/default/files/rita_hurst_vs._claiborne_county_hospital.pdf
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by a court lacking subject matter jurisdiction is void. Id. Whether a trial court has subject matter 
jurisdiction is a question of law that is reviewed with no presumption of correctness.” The 
burden is on the plaintiff to establish that the court has jurisdiction to adjudicate the claim. 
(Citing cases) In this case the Panel found the trial court had not preserved future medical 
treatment for physical injuries related to the 2001 collision in its order and that there was no 
court approval of a subsequent 2009 settlement agreement approved by the Department of Labor 
and Workforce Development. Thus, there was no enforcement mechanism in place.  
 
Tristar Centennial Medical Center v. Dana C. Pugh, No. M2016-02470-SC-R3-WC – Filed 
February 15, 2018. 
 
The employee sustained a compensable back injury on April 28, 2014. The parties had a Benefit 
Review Conference (BRC) on June 22, 2015, at which they agreed upon compensability and past 
medical expenses but failed to resolve the nature and extent of permanent partial disability. The 
BRC report indicated that the parties had reached impasse and had exhausted the BRC process. 
The employee filed suit and the parties reached a settlement, which was approved by the trial 
court. The settlement order stated the employer would continue to provide medical treatment. 
Thereafter two recommendations for a surgical fusion procedure were declined in the utilization 
review (UR) process. Neither UR decision was appealed. Later the employee filed a motion to 
compel the employer to provide medical benefits to facilitate the recommended surgery. With the 
employer’s approval, the surgery was completed. The employee then reset her motion to compel 
medical treatment and to award attorney fees. The trial court awarded a fee, and the employer 
appealed. While the appeal was pending, the Supreme Court ordered the parties to show cause 
why the appeal should not be dismissed for lack of subject matter jurisdiction since the record 
did not show the parties had engaged in a BRC before the motion to compel was filed. The Panel 
vacated the trial court judgment upon addressing the issue whether the June 22, 2015 BRC was 
sufficient to provide the trial court with subject matter jurisdiction over an issue (surgical 
recommendation) that arose after that BRC. The Panel concluded the BRC on June 22, 2015, 
“which could not have involved any mediation on the surgical recommendation, was an 
insufficient exhaustion of the BRC process. Thus, this Court does not have subject matter 
jurisdiction.” The Panel referenced the holdings in Robertson v. Roadway Express, Inc., 2012 
WL 2054170 and Holland Group v. Sotherland, 2009 WL 1099275, both of which mandate 
exhaustion of the BRC process prior to court action. 
http://www.tncourts.gov/sites/default/files/tristarcentenniealmedicalv.pugh_.opnjo_.pdf 
 

3. Preserving Affirmative Defenses 
 
Susie Plunk v. Professional Home Health Care Services, No. W2018-00025-SC-WCM-WC – 
Filed October 10, 2018. 
 

http://www.tncourts.gov/sites/default/files/tristarcentenniealmedicalv.pugh_.opnjo_.pdf
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The employee timely filed a workers’ compensation suit, however the leading process was 
returned unserved. An alias summons was timely issued and returned showing it had been served 
on an individual but the information was ambiguous. The employer answered, asserting as an 
affirmative defense a lack of service and insufficiency of service. The parties then proceeded to 
engage in discovery over a two-year period, after which the employer filed a summary judgment 
motion alleging the employee’s claims were time barred by insufficiency of service. The trial 
court granted the motion and the employee appealed. The Panel reversed, finding the employer 
had inadequately preserved the affirmative defense because it had not “set forth affirmatively 
facts in short and plain terms relied upon to constitute . . . an affirmative defense” (citing Tenn. 
R. Civ. P. 8.03). The Panel noted the employer’s “generic” statement without factual allegations 
or details was insufficient under the guidelines of Barker v. Heekin Can Co., 804 S.W.2d 442 
(Tenn. 1991). The Panel observed the reason for the Rule 8.03 requirement was to facilitate a 
prompt curative action by the employee to prevent “the dismissal of an otherwise meritorious 
claim on purely technical grounds.” Id. at 443. The employer argued it had not waived its 
affirmative defense by participating in discovery. The Panel cited Barker’s holding that the 
employer’s failure to appropriately raise the defense made its continued participation in the 
litigation irrelevant. http://www.tncourts.gov/sites/default/files/plunkopn.pdf 
 

4. Service of Process 
 
See above 3. Preserving Affirmative Defenses: Susie Plunk v. Professional Home Health 
Care Services 
 

5. Discretionary Costs 
 
Paul Gray v. Wingfoot Commercial Tire Systems et al., No. W2017-00380-SC-WCM-WC – 
Filed May 21, 2018. 
 
Following his work injury the employee was treated by several physicians, both authorized and 
not authorized. The trial court considered numerous issues, including subject matter jurisdiction, 
payment of unauthorized medical expenses, impairment, and disability. The employer appealed a 
permanent partial disability award in favor of the employee. The Panel affirmed in part, 
reversed in part and remanded to the trial court. The Panel considered the employer’s argument 
that the trial court had erred in awarding discretionary costs for certain court reporter fees. Citing 
Duran v. Hyundai Motor Am., Inc., 271 S.W.3d 178, 214-15 (Tenn. Ct. App. 2008) with 
reference to Tenn. R. Civ. P. 54.04, the Panel agreed the trial court’s award of discretionary costs 
was proper since the employee had submitted a timely and properly supported motion 
demonstrating his entitlement, and that the employer failed to carry its burden of showing the 
trial court abused its discretion. http://www.tncourts.gov/sites/default/files/graypaulopn.pdf 
 

http://www.tncourts.gov/sites/default/files/plunkopn.pdf
http://www.tncourts.gov/sites/default/files/graypaulopn.pdf
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Louis Garassino v. Western Express, Inc., et al., No. M2016-02431-SC-R3-WC, Filed 
February 8, 2018. 
 
The trial court awarded benefits to the injured employee and also discretionary costs for fees for 
his examining doctor for reviewing records and conducting an examination. The employer 
appealed to the Workers’ Compensation Appeals Board, which reversed the trial court’s award 
of discretionary costs. The employee appealed and the Panel affirmed, citing Tenn. R. Civ. P. 
54.04 as the guideline for interpreting T. C. A. § 50-6-239(c)(8), which addresses discretionary 
costs awards for medical experts in worker’s compensation cases. “Our courts have held that 
parties cannot recover discretionary costs for expert witness fees for depositions or trial, no 
matter how reasonable and necessary these fees are. Miles v. Marshall C. Voss Health Care Ctr., 
896 S.W.2d 773, 776 (Tenn. 1995).” 
http://www.tncourts.gov/sites/default/files/garassino.louis_.opn_.pdf 
 

6. Attorney Fees 
 
Carolyn Annette Young v. Sugar Hollow Properties, LLC., No. E2017-00981-SC-R3-WC – 
Filed May 24, 2018. 
 
The employee’s work-related injury case was settled with a provision for future medical 
treatment benefits. Subsequently she moved to compel the defendants to provide medical 
treatment recommended by the authorized treating physician. She also asked for attorney fees. 
The trial court ordered the defendants to provide the requested medical services, which they 
ultimately did. The trial court subsequently awarded an attorney’s fee pursuant to T. C. A. § 50-
6-204(b)(2). Although the defendants ultimately authorized the services, they appealed the award 
of medical benefits and the attorney’s fee. The Panel reversed both awards, holding that the 
issue of medical benefits was moot, and that attorney fees should not have been awarded since 
the employee had not established, “at a minimum,” a causal relationship between the injury and 
the requested medical services via expert medical evidence. The employee had relied only upon 
her motion to compel medical services and had not obtained testimony of a causal link from the 
authorized treating physician.  The Panel relied upon Shelton v. Joseph Constr. Co., No. M2014-
01743-SC-R3-WC, 2015 WL 3509283 (Tenn. Workers’ Comp. Panel June 3, 2015) and Russell 
v. Dana Corp., No. M2015-00800-SC-R3-WC, 2016 WL 4136548 (Tenn. Workers’ Comp. 
Panel August 1, 2016). 
http://www.tncourts.gov/sites/default/files/judgment_order_young_v._sugar_filed.pdf 
 

7. Presumption of Correctness  
 
Deborah Goodman v. Schwarz Paper Company et al., No. W2016-02594-SC-R3-WC – Filed 
January 18, 2018. 

http://www.tncourts.gov/sites/default/files/garassino.louis_.opn_.pdf
http://www.tncourts.gov/sites/default/files/judgment_order_young_v._sugar_filed.pdf
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The sole issue presented to the trial court was whether the employee had rebutted the 
presumption of correctness attached to the authorized treating physician’s impairment rating. All 
other matters, including compensability and medical expenses had been resolved. The trial court 
ruled the presumption had not been overcome and awarded benefits based on the authorized 
physician’s rating. The employee appealed. The Panel affirmed, holding the authorized treating 
physician’s testimony was more credible than that of a physician who examined her at the 
request of her attorney. “(I)t is within the discretion of the trial judge to conclude that the opinion 
of certain experts should be accepted over that of other experts and that [the accepted opinion] 
contains the more probable explanation.” Thomas v. Aetna Life & Cas. Co., 812 S.W.2d 278, 283 
(Tenn. 1991). http://www.tncourts.gov/sites/default/files/goodmandeborahopn.pdf 
 
[See also under Causation 3. Not Work Related: Sisouphahn Thysavathdy v. Bridgestone 
Americas Tire Operations et al. and James Green v. Kellogg Companies, et al.] 
 

8. Frivolous Appeal 
 
Lloyd Michael Harris, Jr. v. Mastec North America, Inc., et al., No. M2016-02307-SC-R3-
WC – Filed January 9, 2018. 
 
In March 2004 the trial court entered a final order finding the employee permanently and totally 
disabled. The order provided that the employee would receive $274.49 per week “until he is 
eligible for full benefits . . . under the Social Security Act.” The employee was 24 at the time of 
the January 4, 1999 injury. In May 2016, more than 12 years after entry of the final order, the 
employer filed a motion to amend, alleging the order should have reflected the employee’s 
retirement age as 65 and should have stated “with specificity when [the employer] shall receive a 
credit for the commuted portion of the award.” The trial court found the motion untimely. The 
employer had relied upon Rule 60.01 of the Tennessee Rules of Civil Procedure. The employee 
had argued the motion was not filed within one year of the final order as required by Rule 
60.02(1) or Rule 60.02(5), and that the order had provided him with weekly benefits through the 
date of his eligibility for Social Security, which in his case would be age 67. The employer 
appealed and the Panel affirmed, holding the employer’s reliance on Rule 60.01 was misplaced 
since there was no clerical error and the order correctly reflected the trial court’s ruling. The 
Panel further found the employer did not raise a mistake of law within one year or within a 
reasonable time, as required by Rules 60.01 or 60.02. (citing Holiday v. Shoney’s South, Inc., 42 
S.W.3d 90, 94 (Tenn. Ct. App. 2000) and Furlough v. Spherion Atlantic Workforce, LLC, 397 
S.W.3d 114 (Tenn. 2013). The Panel concluded that rather than seeking clarification of the final 
order, the employer was actually asking that it be set aside and replaced with an amended order 
reducing the employee’s future benefits by two years. Accordingly, the Panel held the appeal 

http://www.tncourts.gov/sites/default/files/goodmandeborahopn.pdf
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was frivolous and remanded the case for determination and award of attorney fees and expenses 
incurred by the employee. http://www.tncourts.gov/sites/default/files/harris.lloyd_.fil_.opn_.pdf 
 
 
 
 

Causation 
 

1. Voluntary Sports Activity 
 
Gregory E. Pope v. Nebco of Cleveland, Inc. et al., No. E2017-00254-SC-R3-WC – Filed 
January 16, 2018. 
 
The employee sustained a knee injury in a charity running event sponsored by his employer and 
others. The employer argued the employee’s injury was not compensable because it arose from 
voluntary participation in a non-work-related activity. The trial court determined the injury was 
compensable and awarded medical benefits and attorney fees. The Workers’ Compensation 
Appeals Board reversed on the issue of compensability and fees. The Panel affirmed, holding 
the employee’s constitutional challenges to the statute creating the Appeals Board had no merit 
and that the injury was not compensable. The parties agreed the race constituted a “recreational” 
and “athletic” event within the meaning of T. C. A. § 50-6-110(a)(6) although the employee 
contended his participation constituted one of four statutory exceptions, that of being “impliedly 
required” by his employer. The Panel first observed that the employee’s participation was in fact 
voluntary because he ultimately chose to participate despite his earlier reluctance. The Panel 
noted the case provided the first opportunity to address the precise statutory interpretation raised 
in the appeal. The Panel applied four general principles of prior case law in analyzing the facts, 
ultimately concluding the evidence preponderated against the trial court’s finding that the 
employee’s participation was impliedly required.   
http://www.tncourts.gov/sites/default/files/popeg.opn_.finalopinion_and_judgment.pdf 
 

2. Misconduct Exception 
 
Vicki Gandee v. Zurich North America Insurance Company, No. W2017-01523-SC-WCM-
WC – Filed September 19, 2018. 
 
The employee sustained two left knee injuries at work in 2004. She returned to work but left her 
job in 2006 after reaching her maximum medical improvement. The employee filed this claim 
maintaining she did not have a meaningful return to work. She sought permanent partial 
disability benefits at six times the impairment rating. The parties disputed whether the employee 
had been terminated for misconduct or resigned due to her injury. The trial court found the claim 

http://www.tncourts.gov/sites/default/files/harris.lloyd_.fil_.opn_.pdf
http://www.tncourts.gov/sites/default/files/popeg.opn_.finalopinion_and_judgment.pdf
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compensable but capped the award at two and one-half times the rating having concluded the 
employee was terminated for misconduct. The employee appealed. The Panel affirmed the 
finding of compensability and the trial court’s adoption of the impairment rating by the 
defendant’s expert, but reversed the decision to cap the award based on misconduct. The Panel 
observed the employee had been employed in different capacities and ultimately as children’s 
program director by a 7,000 member church for 12 years. The church had no human resources 
department and the employee received virtually no information concerning temporary total 
benefits, or how she would be paid for missed time due to injuries sustained in 2004. She used 
her personal and sick time for absences due to injuries in April and August 2004. An 
independent medical examination by a physician retained by the employer’s insurer indicated the 
employee’s restrictions would likely prevent her from returning as program director. She was 
assigned a five percent impairment rating. The employee contended the employer made no 
accommodation for her restrictions, that she had no meaningful return to work, and that she 
resigned due to the effects of her injuries. The Panel analyzed the “misconduct exception” to T. 
C. A. § 50-6-241(b), and determined it did not apply under the facts presented. The panel 
concluded the alleged misconduct was not the true motivation for the dismissal and that the 
employee failed to make a meaningful return to work. 
http://www.tncourts.gov/sites/default/files/gandeeopn.pdf 
 

3. Not Work-Related 
 
Sisouphahn Thysavathdy v. Bridgetone Americas Tire Operations et al., No. M2017-01575-
SC-R3-WC – Filed April 24, 2018. 
 
The employee sustained a left shoulder injury on July 15, 2014, which he alleged was 
compensable. The authorized treating physician (ATP) indicated the injury was not work-related. 
The Court of Workers’ Compensation Claims denied the claim and the Workers’ Compensation 
Appeals Board affirmed. The Panel affirmed the judgment of the Appeals Board and adopted 
its opinion. The employee, a worker at a tire manufacturer, alleged he was hurt lifting tires at 
work. The ATP could not identify a specific work-related injury. The employee’s physician 
indicated the left shoulder condition was multifactorial. The Appeals Board opined that the 
ATP’s conclusion was entitled to be afforded a presumption of correctness and that the employee 
did not present sufficient medical evidence to overcome the presumption. “While it is not 
necessary for a physician to use particular words or phrases included in the statutory definition of 
‘injury’ to establish the requisite medical proof to succeed at trial, it is necessary that a 
physician’s testimony be sufficient to satisfy the statutory requirements of an injury as defined in 
T. C. A. § 50-6-102(14).” (citing Panzarella v. Amazon.com, Inc., No. 2015-383, 2017 TN Wrk. 
Comp. App. Bd. LEXIS 30, at*14 (Tenn. Workers’ Comp. App. Bd. May 15, 2017). 
http://www.tncourts.gov/sites/default/files/thysvathdy.sisouphahn.opn_.pdf 
 

http://www.tncourts.gov/sites/default/files/gandeeopn.pdf
http://www.tncourts.gov/sites/default/files/thysvathdy.sisouphahn.opn_.pdf
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Samuel Panzarella v. Amazon.com, Inc., No. E2017-01135-SC-R3-WC – Filed May 16, 2018.  
 
The employee filed a claim after a left knee injury. The Court of Workers’ Compensation Claims 
denied the claim, finding the employee failed to prove his injury arose primarily from his 
employment. The Workers’ Compensation Appeals Board affirmed and the employee appealed. 
The Panel affirmed the Appeals Board judgment. The employee described his injury as having 
occurred as he was walking through the plant to obtain supplies when he bent over to pick up a 
piece of paper on the floor and felt a sharp pain in his left knee, causing him to lose his balance 
and twist the knee as he fell. He told the staff at the onsite medical facility the sensation he felt 
was a muscle spasm. The authorized treating physician’s testimony did not show that the 
employee’s employment contributed more than fifty percent in causing the injury as required by 
T. C. A. § 50-6-102 (14) and did indicate there were other possible causes.  
http://www.tncourts.gov/sites/default/files/panzarellas_opn_and_jud.pdf 
 
See also: James Green v. Kellogg Companies, et al., No. W2017-00549-SC-R3-WC – Filed 
February 20, 2018, where the employee’s medical proof was not sufficient to rebut the 
presumption of correctness afforded to the authorized treating physician, who opined that the 
employee’s condition was attributable to preexisting arthritis. 
http://www.tncourts.gov/sites/default/files/greenopn_0.pdf 
And see: Thomas D. Flatt v. West-Tenn Express, Inc., et al. No. W2017-01727-SC-R3-WC – 
Filed August 31, 2018, where the Panel reversed the trial court’s award of permanent partial 
disability benefits upon concluding the employee’s preexisting conditions rather than a new, 
distinct injury were the cause of his symptomology. 
http://www.tncourts.gov/sites/default/files/flattthomasopn.pdf 
 

Compensability 
 

1. Statutory Employee/Loaned Servant 
 
Darryl Osborne v. Starrun, Inc., et al., No. E2018-00282-SC-R3-WC – Filed October 19, 2018. 
 
A truck driver, whose employer had no workers’ compensation insurance coverage, was injured 
when he fell from his truck while tarping a load of goods at a manufacturer’s facility. The driver 
filed a workers’ compensation claim against the manufacturer, asserting the manufacturer was 
the driver’s statutory employer under T. C. A. §50-6-113 (2014 and Supp. 2017). The Court of 
Workers’ Compensation Claims granted the manufacturer’s motion for summary judgment, 
holding that the driver failed to establish that the manufacturer undertook work for an entity 
other than itself, retained the right of control over the conduct of the work, or that the driver’s 
conduct in tarping the load was part of the manufacturer’s regular business or the same type of 
work performed by its employees. The Panel affirmed, agreeing with the trial court that the 

http://www.tncourts.gov/sites/default/files/panzarellas_opn_and_jud.pdf
http://www.tncourts.gov/sites/default/files/greenopn_0.pdf
http://www.tncourts.gov/sites/default/files/flattthomasopn.pdf
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Supreme Court’s holding in Lindsey v. Trinity Communications, Inc., 275 S.W.3d 411 (Tenn. 
2009), which established a three-prong test by which a court may consider a company to be a 
principal contractor under §50-6-113(a), was controlling. The test involves whether the company 
performs work for other, retains the right to control the work, or controls the materials used in 
the job.  
http://www.tncourts.gov/sites/default/files/darry_osborne_opinion.pdf 
 
Hartford Casualty Insurance Company v. Comanche Construction Inc., et al., No. W2017-
02118-COA-R9-CV, filed November 28, 2018. 
 
This case involved a dispute between workers’ compensation insurance carriers instead of a 
typical claim by an injured employee. The plaintiff filed a declaratory judgment action seeking 
indemnity for benefits voluntarily paid to an injured crane operator on the theory he was actually 
a loaned servant. The trial court denied the defendant’s motion for summary judgment. An 
interlocutory appeal was filed in the Court of Appeals, which affirmed. The trial court relied 
upon Winter v. Smith, 914 S.W. 2d, 527 (Tenn. Ct. App. 1995), in which the Court stated 
“(c)ourts will impose an implied obligation to indemnify when the obligation is a necessary 
element of the parties’ relationship.” Id. at 542. The Court of Appeals agreed with the trial 
court’s finding that the plaintiff produced sufficient evidence to show that defendant, a contractor 
hired to make repairs on a bridge, “borrowed” the employee and his crane from his actual 
employer and directed his work on its behalf. The Court of Appeals observed the Supreme Court 
indicated in Travelers Ins. Co. v. Fidelity & Cas. Co. of New York, 409 S.W.2d 175, 176 (Tenn. 
1966) that “indemnification claims by a general employer against another employer borrowing 
an employee are permissible in the context of workers’ compensation.” Id. at 179. Here, the 
“question of implied indemnity is inextricably linked to the loaned servant issue . . .a question of 
fact.” http://www.tncourts.gov/sites/default/files/hartfordcasualtyopn.pdf 
 

2. Failure of Medical Proof  
 
[See above under Causation, 4, Thomas D. Flatt v. West-Tenn Express, Inc., et al., Filed 
August 31, 2018.] 
 

3. Temporary Total Disability 
 
Sherilyne D. Duty v. East Tennessee Children’s Hospital Association, Inc., No. E2017-02027-
SC-R3-WC – Filed April 18, 2018. 
 
The employee, a unit secretary, was assaulted by a visitor in the waiting area of a pediatric 
intensive care unit on March 22, 2006. She sustained an eye injury and developed PTSD. A 
settlement was reached for all aspects of her workers’ compensation claim except for temporary 

http://www.tncourts.gov/sites/default/files/darry_osborne_opinion.pdf
http://www.tncourts.gov/sites/default/files/hartfordcasualtyopn.pdf
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total disability (TTD). She filed suit, seeking TTD benefits from July 2007 until November 2015. 
The employer argued the employee was not entitled to TTD because she continued to work for 
15 months after the injury and was later fired for cause in July 2007. The trial court denied the 
TTD claim. On appeal, the Panel affirmed, agreeing with the trial court that “a person cannot 
simultaneously work and claim that they are incapable of working.” The Panel noted the 
physician who treated the employee from 2007 to 2013 never indicated the employee was unable 
to work although a physician who later treated the employee opined she would not have 
recommended the employee return to work after the incident. The Panel cited Cobb v. Henry I. 
Siegel, Inc., No. W2000-02656-WC-R3-CV, 2001 WL 1298917 (Tenn. Workers’ Comp. Panel 
Oct. 24, 2001) in support of its decision. “Trial courts have broad discretion to determine 
whether to accept or reject the opinion of a proffered expert.”  Id. The Panel also determined the 
employee’s claim was precluded by her for-cause termination. 
http://www.tncourts.gov/sites/default/files/dutysherilyne_opinion_and_judgment_e2017-
02027.pdf 
 
 
 

Medical Issues 
 
 

1. Medical Consequence or Sequelae  
 
Steak N Shake v. Thomas Yeager, No. M2017-01558-SC-R3-WC – Filed November 26, 2018. 
 
The employee sustained neck and back injuries in a fall at work on October 14, 2012. Several 
days later he returned to the emergency room with abdominal pain determined to be caused by 
gastrointestinal bleeding. The diagnosing physician’s impression was “upper gastrointestinal 
bleed secondary to peptic ulcer disease.” The employer contended the abdominal and 
gastrointestinal conditions were not work-related and filed suit to recover $48,278.85 in medical 
expenses it was ordered to pay by the Department of Labor for treatment of those conditions. 
The trial proceeded on requests for admissions, a physician’s affidavit, and stipulations by the 
parties without live or depositional testimony. The evidence indicated the employee was 
predisposed to gastric ulcers and that after the fall he took both prescribed steroids and over the 
counter medications, which could cause gastric bleeding. The trial court determined that the 
gastrointestinal bleeding and the related medical treatment did not result from an independent 
intervening cause attributable to the employee’s own intentional conduct.  On appeal the Panel 
reversed, finding the treatment for the gastric condition was not a medical consequence or 
sequelae that flowed from the primary work injury.   
http://www.tncourts.gov/sites/default/files/steaknshakev.yeager.opn_.pdf 
 

http://www.tncourts.gov/sites/default/files/dutysherilyne_opinion_and_judgment_e2017-02027.pdf
http://www.tncourts.gov/sites/default/files/dutysherilyne_opinion_and_judgment_e2017-02027.pdf
http://www.tncourts.gov/sites/default/files/steaknshakev.yeager.opn_.pdf
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2. Panel Entitlement 
 
C. K. Smith, Jr. v. Goodall Buildings, Inc. et al., No. M2017-01935-SC-R3-WC – Filed 
September 14, 2018. 
 
The employee sustained a compensable shoulder injury and was awarded lifetime medical 
benefits. Because he suffered chronic pain he was referred to a pain management physician, Dr. 
Jeffrey Hazlewood. When the employee began treatment he was already taking a high dosage of 
opioids. Ultimately, Dr. Hazlewood became concerned about the employee forming an addiction 
and he recommended weaning the employee off opioids. In response, the employee left Dr. 
Hazlewood and filed a motion for a new panel of physicians. The trial court granted the motion 
and the employer appealed, arguing T. C. A. § 50-6-204(j)(3) precluded the employee from 
receiving a new panel. The Panel reversed, citing Patterson v. Prime Package & Label Co., 
LLC, No. M2013-01527-WC-R3-WC, 2014 WL 7263811 (Tenn. Workers’ Comp. Panel Dec. 
22, 2014). In Patterson, the Panel had interpreted § 50-6-204(j) to preclude an employee from 
obtaining a second opinion with regard to “impairment, diagnosis, or prescribed treatment,” 
relating to pain management. The Panel here agreed the trial court’s ruling was in direct 
contravention of the statute. “(B)y its plain text [§ 50-6-204(j)(3)] makes a second opinion 
unavailable to employees undergoing chronic, long-term pain management who have been 
referred to a pain management specialist.” The Panel concluded the statutory intent is to prevent 
overutilization and to curb or prevent addiction to opioids. 
http://www.tncourts.gov/sites/default/files/cksmithfiled.opn_.pdf 
 

3. Exposure 
  
Alcoa, Inc. v. Georgette McCroskey, Individually and as Surviving Spouse of Marcus 
McCroskey, No. E2018-00087-SC-R3 – Filed September 24, 2018. 
 
In this occupational disease case, the employee’s surviving spouse alleged her husband died of 
pancreatic cancer due to his work-related exposure to coal tar pitch while employed by the 
defendant. The trial court determined the employee’s spouse had not carried her burden of proof 
as to causation. The Panel affirmed. For 30 years the employee had worked in and out of the 
rooms where aluminum smelting took place. Coal tar pitch was used in the smelting process. It 
was undisputed the employee was exposed to coal tar pitch. A physician for the employee’s 
spouse testified that the employee was at significantly increased risk of developing pancreatic 
cancer because of his work exposures to coal tar pitch. However he acknowledged pancreatic 
cancer can occur without known risk factors. The defendant’s physician testified the literature 
regarding a link between coal tar pitch and pancreatic cancer was inconclusive, although 
exposure could not be ruled out as a contributing cause. He cited other well-established risk 
factors for pancreatic cancer, such as diabetes, obesity, diet, age, and male gender. The Panel 

http://www.tncourts.gov/sites/default/files/cksmithfiled.opn_.pdf
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defined the sole issue in the case as causation. It observed that the elements necessary to sustain 
an occupational disease claim were as specified in T. C. A. § 50-6-301, and confirmed in Excel 
Polymers, LLC v. Broyles, 302 S.W.3d 268, 274 (Tenn. 2009). Here, the trial court found the 
testimony of the defendant’s physician more persuasive and the plaintiff’s physician’s testimony 
insufficient to establish a causal connection. The Panel agreed. 
http://www.tncourts.gov/sites/default/files/20181030080019.pdf 
 

4. Impairment 
 
Zoran Andric v. Costco Wholesale Membership, Inc., No. W2017-01661-SC-R3-WC – Filed 
August 2, 2018. 
 
The trial court found the employee has sustained a compensable injury to his right foot and 
awarded a 64 per cent permanent partial disability. The employer argued on appeal that the trial 
court had erred in apportioning the impairment to the foot rather than to the body as a whole. The 
Panel affirmed but modified the award to 26 per cent. The authorized treating physician (ATP) 
assigned a three per cent impairment rating to the right foot, a two percent rating to the right 
lower extremity and a one percent rating to the body as a whole. The employee’s physician 
assigned a ten percent rating to the right foot, a seven percent rating to the right lower extremity 
and a three percent rating to the body as a whole. An independent medical examiner gave a three 
percent rating to the right lower extremity and a four percent rating to the foot. The trial court 
found the employee had suffered an injury to his right foot and no permanent injury otherwise 
that would justify a rating to the leg or body as a whole. The Panel determined the trial court 
erred in failing to presume the correctness of the independent physician’s four per cent 
impairment rating to the right foot pursuant to T. C. A. § 50-6-204(d)(5). Accordingly, the Panel 
modified the award. http://www.tncourts.gov/sites/default/files/andricopn.pdf 
 
Michael Mayuric v. Huff & Puff Trucking, Inc., et al., No. M2017-00102-SC-R3-WC – Filed 
January 4, 2018. 
 
The employee, a truck driver, was involved in a work-related accident while driving in a severe 
snow storm. He developed PTSD and was not able to drive again. He filed suit for workers’ 
compensation benefits, alleging permanent and total disability. The trial court found the 
employee had sustained an 80 per cent permanent partial disability. The Panel affirmed. The 
case involved conflicting proof from physicians and vocational disability experts. The trial court 
adopted the 20 percent impairment rating by the psychiatrist who was not the original treating 
physician but later became the authorized treating physician (ATP). The employer raised two 
issues: it contended the trial court erred in accepting the opinion of the later ATP over the 
original treating physician and further erred in awarding a vocational disability greater than the 
expert the court found more credible. The trial court discounted the original physician because he 

http://www.tncourts.gov/sites/default/files/20181030080019.pdf
http://www.tncourts.gov/sites/default/files/andricopn.pdf
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had abruptly discharged the employee and changed his diagnosis after being rehired by the 
employer for the purpose of reexamination. The Panel referenced Kellerman v. Food Lion, Inc., 
929 S.W. 2d 333, 335 (Tenn. 1996) in finding the record more supportive of the trial court’s 
assessment of the two physicians’ testimony, and cited Williams v. Tecumseh Prod. Co., 978 
S.W.2d 932, 936 (Tenn. 1998), relative to the court’s exercise of discretion concerning 
vocational disability. http://www.tncourts.gov/sites/default/files/mayuric_v._huffpuff._opn.pdf 
 
See also Kenneth E. Raymer v. Maintenance Insights, LLC, et al., No. M2017-00986-SC-R3-
WC – Filed June 14, 2018, where the employee sustained injuries to his left shoulder and neck in 
two separate work accidents five months apart. Medical and vocational experts offered 
conflicting opinions. The Panel affirmed the trial court’s award. 
http://www.tncourts.gov/sites/default/files/raymer.kenneth.opnjo_.pdf 
 
 
 

5. Vocational Disability 
 
See above under Impairment: Zoran Andric v. Costco Wholesale Membership, Inc., No. 
W2017-01661-SC-R3-WC, Michael Mayuric v. Huff & Puff Trucking, Inc., et al. No. 
M2017-00102-SC-R3-WC, and Kenneth E. Raymer, Maintenance Insights, LLC, et al No. 
M2017-00986-SC-R3-WC. 
 

6. Reasonable Excuse 
 
See above, under Procedure 5. Discretionary Costs, Paul Gray v. Wingfoot Commercial Tire 
Systems, et al. No. W2017-00380-SC-WCM-WC 
 

7. Acceleration of Preexisting Condition 
 
Anna Maria Butler v. McKee Foods Corporation, No. E2017-02471-SC-R3-WC – Filed 
December 6, 2018. 
 
The employee, who worked many years as a forklift driver, sustained injuries in a fall on May 2, 
2012. After the accident the employee experienced numbness in her arms and legs, which 
eventually resulted in her inability to operate a forklift or perform other tasks. Before the 2012 
accident the employee had been injured at work in 1997 when several packages fell on her but 
she recovered and resumed her regular duties. During treatment for cervical strain following the 
2012 injuries one of her authorized treating physicians (ATP) diagnosed preexisting cervical 
degenerative disc disease which he concluded did not arise out of employment. The employee 
later sought independent treatment from an orthopedic surgeon who concluded the employee had 

http://www.tncourts.gov/sites/default/files/mayuric_v._huffpuff._opn.pdf
http://www.tncourts.gov/sites/default/files/raymer.kenneth.opnjo_.pdf
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sustained a spinal cord compression injury in the 2012 fall which accelerated her preexisting 
condition. The trial court found the employee had sustained permanent and total disability due to 
the 2012 injury. The employer argued the employee’s condition did not arise from the work 
injury in 2012 and pointed to the conclusion by the ATP that her preexisting condition was not 
causally related to her fall in 2012. The trial court recognized the presumption of correctness to 
be afforded to opinions on causation by an ATP under T. C. A. § 50-6-102(12)(A)(ii)(2014), but 
held the employee’s medical proof was sufficient to overcome the presumption. The Panel 
agreed, and affirmed.  
http://www.tncourts.gov/sites/default/files/correct_butler_vs._mckee_opinion.pdf 
 
Tommy B. Wyatt v. Mueller Company, No. E2016-02360-SC-R3-WC – Filed January 22, 2018. 
 
The employee’s work as a cell grinder involved moving and manipulating heavy objects. He had 
back pain for three years before undergoing surgery in 2006. He returned without restrictions but 
his symptoms persisted. His claim of a cumulative trauma injury was denied by his employer 
who alleged the employee had preexisting degenerative disease in his spine. The trial court 
awarded the employee permanent and total disability benefits. The Panel affirmed, agreeing the 
trial court had properly accredited the testimony of physicians who were familiar with the 
employee’s strenuous work requirements and who opined his work primarily caused 
exacerbation of his spinal condition. Note: This case also dealt with a notice issue under T. C. A. 
§ 50-6-201 (2008). The employer claimed the employee failed to give timely notice. The 
employee countered that the 30 day notice period began when he first received a medical 
diagnosis of the permanent, work-related nature of his injury. The Panel cited Hill v. Whirlpool 
Corp., No. M2011-01291-WC-R3-WC, 2012 WL 1655768 (Tenn. Workers’ Comp. Panel May 
10, 2012 and Banks v. United Parcel Serv., Inc., 170 S.W.2d 556, 561 (Tenn. 2005) in finding 
the evidence did not preponderate against the trial court’s ruling that the employee gave timely 
notice under the circumstances. http://www.tncourts.gov/sites/default/files/wyatt-
mueller_opn_and_judgmentfinal_draft.pdf 
 

8. Permanent and Total Disability 
 
Mid-Cumberland Human Resources Agency v. Brenda Binnion, No. M2017-00970-SC-R3-
WC – Filed October 31, 2018. 
 
A commercial van driver sustained a severe neck injury while assisting a passenger into the van. 
She was diagnosed with a condition known as torticollis. The trial court found the employee 
permanently and totally disabled. The single issue on appeal was whether the evidence supported 
the trial court’s finding. The Panel affirmed. The employer argued that the evidence as to the 
employee’s disability was based solely on “her self-serving testimony about her overall physical 
condition and her subjective assessment of her physical limitations.” The Panel concluded that 

http://www.tncourts.gov/sites/default/files/correct_butler_vs._mckee_opinion.pdf
http://www.tncourts.gov/sites/default/files/wyatt-mueller_opn_and_judgmentfinal_draft.pdf
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all the other evidence before the trial court, including her medical treatment history, the 
progression of medical interventions, her use of a deep brain stimulator as part of her treatment 
which caused side-effects when she attempted to work, the assessment of her credibility by a 
physician who treated her for years, and the trial court’s opportunity to observe her at trial, did 
not preponderate against the trial court’s finding. 
http://www.tncourts.gov/sites/default/files/midcumberland-binnion.1opn.pdf 
 
Wesley David Fly v. Mr. Bult’s Inc., et al., No. W2017-00828-SC-R3-WC – Filed July 25,  
2018. 
 
The parties agreed the employee, a truck driver, was permanently and totally disabled but the 
employer contended non-working factors acting independently of his work injury contributed to 
his disability. The trial court’s award of permanent and total disability was challenged on appeal. 
The employee was diagnosed with a bulging disc at the L4-5 level with stenosis after his injury 
on October 27, 2011. He was also diagnosed with degenerative disc disease and spondylosis. The 
Panel affirmed, holding the employee had sufficiently established causation. The employee had 
no symptoms prior to the injury and he was never able to return to work thereafter. 
http://www.tncourts.gov/sites/default/files/flyopn.pdf 
 
James Harrison v. General Motors, LLC, et al., No. M2016-02522-SC-R3-WC – Filed 
February 20, 2018. 
 
The employee sustained a compensable work injury to his right shoulder on October 24, 2014. 
He had previously sustained a right wrist injury in 2011. He filed a workers’ compensation claim 
alleging permanent and total disability after the shoulder injury. The Court of Workers’ 
Compensation Claims found he was not permanently and totally disabled and awarded 
permanent partial disability benefits. The employee appealed and the Panel affirmed, agreeing 
with the trial court that the employee had failed to carry the burden of proof to demonstrate he 
was incapable of working at an income producing job. The employee’s physician had assigned a 
three percent permanent impairment rating to the body as a whole as a result of the shoulder 
injury. There was conflicting evidence from medical and vocational experts. The trial court 
resolved the conflicts by evaluating the credibility and weight of the evidence. “(T)he trial court 
found the physicians’ opinions non-determinative.” The court’s “primary guidance” came from 
the opinions of vocational experts, whose opinions “are not accorded the same weight as those of 
medical doctors.” While the trial court recognized the employee had sustained a significant 
vocational disability, it considered the gap between a three percent rating and permanent and 
total disability too extreme. The Panel noted the trial court assigned greater weight to the 
testimony of one vocational expert because her opinion accounted for the treating physician’s 
testimony, whereas the other expert’s opinion was based on “less reliable sources.” “When 

http://www.tncourts.gov/sites/default/files/midcumberland-binnion.1opn.pdf
http://www.tncourts.gov/sites/default/files/flyopn.pdf
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expert medical testimony differs, it is within the discretion of the trial court to accept the opinion 
of one expert over another.” Fritts v. Safety Nat’l Cas. Corp., 163 S.W.3d 673, 679 (Tenn. 2005) 
http://www.tncourts.gov/sites/default/files/harrison.james_.opn_.pdf 
 
See also Billy W. Tankersley v. Batesville Casket Company, Inc., et al., No. M2016-02389-SC-
R3-WC – Filed January 26, 2018. http://www.tncourts.gov/sites/default/files/tankersley-
batesville_opn.pdf 
 

9. Second Injury Fund 
 
Charles Steven Blocker v. Powell Valley Electric Cooperative et al., No. E2017-01656-SC-R3-
WC – Filed September 20, 2018. 
 
The employee sustained a compensable cervical spine injury in 2010. He returned to work after a 
serious cervical fusion procedure but suffered a second, gradual injury to his spine in 2013. A 
second spinal fusion surgery rendered him permanently and totally disabled due to restrictions 
imposed by physicians. He filed an action against his employer and the Second Injury Fund 
(Fund).  After an initial finding by the trial court the case was remanded by the Panel so the trial 
court could reassess the 2013 vocational disability and make the appropriate assignment of the 
award to the employer and the Fund. The Fund again appealed after the trial court assessed 20% 
of the award to the employer and 80% to the Fund. The Panel affirmed, finding the decision of 
trial court was supported by the evidence. According to the medical proof, the first fusion 
procedure was more serious and was the cause of the second fusion. If only the 2013 injury had 
occurred, the employee could have returned to work.  
http://www.tncourts.gov/sites/default/files/blocker_vs._powell_valley.pdf 
 
 
 

CONCLUSION 
 
Pursuant to Tennessee Code Annotated Section 50-6-121(i), the Advisory Council on Workers’ 
Compensation respectfully submits this report on significant Supreme Court decisions for the  
2018 Calendar Year up to and including the decision filed on December 6, 2018. An electronic 
copy of the report will be sent to the Governor and to the Speaker of the House of 
Representatives, the Speaker of the Senate, the Chair of the Consumer and Human Resources 
Committee of the House of Representatives, and the Chair of the Commerce and Labor 
Committee of the Senate. A printed copy of the report will not be mailed. Notice of the 
availability of this report will be provided to all members of the 111th General Assembly 
pursuant to T. C. A. § 3-1-114. In addition, the report will be posted under the Advisory Council 

http://www.tncourts.gov/sites/default/files/harrison.james_.opn_.pdf
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on Workers’ Compensation tab of the Tennessee Treasury Department website: 
http://treasury.tn.gov/claims/wcadvisory.html 
 
Respectfully submitted on behalf of the Tennessee Advisory Council on Workers’ 
Compensation, 
 
/s/_________________________________   /s/_________________________ 
David H. Lillard, Jr., State Treasurer, Chair   Larry Scroggs, Administrator 
 

http://treasury.tn.gov/claims/wcadvisory.html
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Significant 2017 Tennessee Supreme Court 
Workers’ Compensation Decisions 

 
INTRODUCTION 

 
Pursuant to Tennessee Code Annotated (“T. C. A.”) § 50-6-121(i), the Advisory Council on 
Workers’ Compensation is required to issue this report reviewing significant Tennessee Supreme 
Court decisions involving workers’ compensation matters for each calendar year. This report 
contains a synopsis of the cases, with topical headings to facilitate review of the 2017 decisions 
from the Tennessee Supreme Court. 
 

The Tennessee Supreme Court 
 

Appeals of decisions in workers’ compensation cases by trial courts, including the Circuit and 
Chancery Courts, the Court of Workers’ Compensation Claims, the Tennessee Claims 
Commission, and appeals from Workers’ Compensation Appeals Board decisions are referred 
directly to the Supreme Court’s Special Workers’ Compensation Appeals Panel (“Panel”) for 
hearings. Participating judges who comprise the panels are designated by the Supreme Court and 
each panel includes a sitting Justice. The Panel gives considerable deference to the lower trial 
courts’ decisions with respect to credibility of witnesses since the lower trial courts have the 
opportunity to observe individuals testify. The Panel reports its findings of fact and conclusions 
of law, and such judgments automatically become the judgment of the full Supreme Court thirty 
(30) days thereafter, barring the grant of a motion for review. Tennessee Supreme Court Rule 51 
and T. C. A. § 50-6-225 and see also T. C. A. § 50-6-217(a)(2)(B), relative to the appeal process 
from the Workers’ Compensation Appeals Board. 
 

The Tennessee Supreme Court 
Special Workers’ Compensation Appeals Panel 

 
The Supreme Court and its Special Workers’ Compensation Appeals Panel issued opinions in 36 
cases between January 9, 2017 and December 28, 2017. Thirty-one opinions, including one 
direct appeal from the Tennessee Claims Commission, were “old law” cases, based on claims 
arising prior to the July 1, 2014 effective date of the Workers’ Compensation Reform Act of 
2013. The other five opinions were issued in “new law” cases. Four of those involved appeals 
from the Court of Workers’ Compensation Claims and one came directly from the Workers’ 
Compensation Appeals Board. 
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With the passage of time, fewer “old law” cases will work through the appeals process. Direct 
appeals to the Supreme Court should gradually decrease as more cases are resolved in the Court 
of Workers’ Compensation Claims and the Workers’ Compensation Appeals Board. Pending 
legislation brought by the Administrative Office of the Courts on behalf of the Tennessee 
Supreme Court would eliminate the existing “appeal by right” to the Supreme Court. The 
Advisory Council on Workers’ Compensation considered the legislation in three meetings in 
2017 during the First Session of the 110th General Assembly but did not recommend that the 
appeal by right be eliminated.   
 
Summaries of the cases decided by the Supreme Court and its Special Workers’ Compensation 
Appeals Panel in 2017 are presented here, with headings that constitute a workers’ compensation 
“issues list.”     
 

TABLE OF ISSUES 
 

Statute of Limitations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 4  
 
Causation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .  Page 5 
 
Advancement/Acceleration of Preexisting Condition . . . . . . . . . . . . . . . . . . . Page 9 
 
Extent of Disability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Page 13 
 
Compensability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 15 
 
Second Injury Fund . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   Page 16 
 
Independent Intervening Cause . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 18 
 
Notice . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 20 
 
Coming and Going Rule Exceptions  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 22 
 
Exclusive Jurisdiction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . Page 24 
 
Course and Scope . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 25 
 
Permanent Total Disability . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 27 
 
Attorneys Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 27 
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Medical Impairment Registry . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 28 
 
Election of Remedies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 29 
 
Employee Pressured to Resign . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 30 
 
Reconsideration . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 31 
 
Inhalation Exposure . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Page 32 
 
Average Weekly Wage Calculation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Page 33                          
                       
 

STATUTE OF LIMITATIONS 
 

Jason Baker v. Total Air Group LLC F/K/A Tunica Air Group LLC, et al.  
No. W2016-00965-SC-R3-WC- Filed August 7, 2017 
The employee was injured at work on February 11, 2011 and reached maximum medical 
improvement on June, 13, 2011. The insurer made its final voluntary payment of medical 
expenses on December 31, 2012. The employee returned to work but was terminated July 29, 
2104. He alleged he had requested and received authorization from the insurer for additional 
medical treatment in February 2015. He filed suit in Tennessee on May 1, 2015. The employer 
alleged the claim was barred by the statute of limitations. On cross-motions for summary 
judgment, the trial court held the claim was not barred and awarded benefits. This appeal by the 
employer challenged the ruling on the statute of limitations. 
 
The Panel concluded the trial court’s ruling was based on its finding that the employee’s receipt 
of additional authorized medical treatment in February 2015 extended the one-year statute of 
limitations. The Panel found the employee’s receipt of authorized medical treatment did not 
extend or revive the already expired statute of limitations but it affirmed on different grounds. 
The Panel held that the doctrine of equitable estoppel applied. The employer was prevented from 
relying on the statute of limitations defense since it had directed the employee to pursue his 
claim under Mississippi law. The Panel agreed with the trial court’s ruling that the employee, 
although a Mississippi resident, was hired and regularly employed in Tennessee, thus depriving 
Mississippi of jurisdiction over the claim. The Panel agreed the employer’s erroneous handling 
of the claim under Mississippi law misled the employee about the applicable statute of 
limitations.     
http://www.tncourts.gov/sites/default/files/bakeropn.pdf 
 

http://www.tncourts.gov/sites/default/files/bakeropn.pdf
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United Parcel Service, Inc. et al. v. Robert Charles Millican, Jr. 
No. E2016-024242424-SC-R3-WC-Filed October 24, 2017 
The employer filed suit to resolve a dispute with the employee over a hearing loss claim. The 
employer asserted the claim was barred by the statute of limitations since the claim was filed 
three years after a doctor advised the employee his hearing loss was work related. The trial court 
agreed. On appeal the employee contended that the statute of limitations was effectively tolled 
because of the last day worked rule. The employee, a truck driver, claimed he sustained 
additional hearing loss every day he worked. The Panel observed that under the last day worked 
rule, the statute of limitations to bring a workers’ compensation claim begins to run on the first 
day the employee misses work due to his injury, citing Crew v. First Source Furniture Group, 
259 S.W.3d 656, 670 (Tenn. 2008), and Building Materials Corp. v. Britt, 211 S.W.3d 706, 711 
(Tenn. 2007). The rule is based on the idea that a gradually occurring injury is a new injury each 
day the employee works. Britt, at 711. The Panel affirmed the trial court, concurring in its 
finding that decibel level noise testing evidence did not support the employee’s claim that noise 
from trucks he drove caused his gradual hearing loss. 
 http://www.tncourts.gov/sites/default/files/opinion_20171024125933.pdf 
 

CAUSATION 
 

Donald Ray Brown v. Zurich American Insurance Company 
No. E2016-00237-SC-R3-WC-Filed April 21, 2017 
The employee claimed his heart attack was compensable because of work related stress, 
depression and anxiety. Medical proof did not establish a triggering acute or unexpected event 
and instead pointed to a narrowed coronary artery. The trial court ruled the employee failed to 
carry his burden of proof to establish compensability. The Panel affirmed, after reviewing two 
categories of heart attack cases. In the first, the Panel noted heart attacks precipitated by physical 
exertion or strain, and in the second, “those resulting from stress, tension, or some type of 
emotional upheaval.” Bacon v. Sevier County, 808 S.W.2d 46, 49 (Tenn. 1991). The Panel found 
no evidence of any causative physical exertion or strain. Citing Bacon and Cunningham v. 
Shelton Sec. Serv., Inc., 46 S.W.3d 131 (Tenn. 2001), the Panel observed “(n)ormal ups and 
downs are part of any employment relationship and . . . do not justify finding an ‘accidental 
injury’ for purposes of workers’ compensation law. Bacon, at 53. “Accordingly, the well-settled 
rule in Tennessee is that physical or mental injuries caused by worry, anxiety, or emotional stress 
of a general nature or ordinary stress associated with an employee’s occupation are not 
compensable. The injury must be the result of an incident of abnormal and unusual stressful 
proportions. . .” Cunningham, at 137.   
http://www.tncourts.gov/sites/default/files/brown-filed_20170519130829.pdf 
 
Clifford Barker v. The Goodyear Tire & Rubber Company 
No. W2015-01893-SC-R3-WC-Filed August 2, 2017 

http://www.tncourts.gov/sites/default/files/opinion_20171024125933.pdf
http://www.tncourts.gov/sites/default/files/brown-filed_20170519130829.pdf


6 
 

 
The employee retired in 1999 after 30 years with the employer. On March 18, 2014 he filed suit 
alleging employment-related noise induced hearing loss. The trial court awarded benefits for 
30% permanent partial disability in both ears. On appeal the employer contested the award as 
well as the finding of causation. Medical proof indicated noise induced hearing loss with a 
significant worsening of the employee’s hearing after his retirement. The doctors agreed age-
related hearing loss was worse for persons who had sustained hearing loss earlier in life.  The 
trial court found the employee’s noise exposure at work was a “major contributing factor” to his 
hearing loss. The Panel affirmed in part but reduced the award to 15% in both ears, holding that 
the proof indicated the bulk of the employee’s hearing loss took place after his retirement, that he 
had been able to obtain and hold post-retirement part-time employment without restrictions, and 
that he was minimally affected in his daily living activities.    

http://www.tncourts.gov/sites/default/files/barkeropn.pdf 

Steven Bell v. Goodyear Tire& Rubber Company 
No. W2015-01675-SC-R3-WC-Filed August 7, 2017 
 
The employee retired in 2011 after 37 years with Goodyear. He requested a benefit review 
conference shortly after retirement, contending he had sustained hearing loss a result of noise 
exposure at work. He filed suit on May 4, 2012. The employer denied the claim, alleging the 
employee had moderate to severe hearing loss when he was hired. The trial court awarded 40% 
permanent disability benefits for hearing loss in both ears. On appeal the Panel affirmed the 
judgment, noting the medical experts agreed the employee had a substantial hearing loss in the 
higher frequencies when hired, but that noise exposure at work “was the primary cause of the 
aggravation of Employee’s low-frequency hearing loss.” In reaching its decision the Panel 
observed the trial court had chosen to accredit one expert over another. “When a trial court faces 
conflicting expert testimony, it generally has the discretion to choose which expert to accredit.” 
Kellerman v. Food Lion, Inc., 929 S.W.2d 333, 335 (Tenn. WC Panel 1996). The Panel 
disagreed with  the employer’s contention the award was excessive, citing Lang v. Nissan N. Am. 
Inc., 170 S.W.3d 564, 569 (Tenn. 2005). “The extent of an injured worker’s permanent disability 
is a question of fact.” Additionally, the court in Lang observed “It is well settled that an 
employee may recover for injury to a scheduled member without regard to loss of earning 
capacity.”   Lang, at 569. 
http://www.tncourts.gov/sites/default/files/bellopn.pdf 
 
James Ellis Phillips v. The Pictsweet Company 
No. W2016-01704-SC-R3-WC-Filed August 28, 2017 
 
The employee worked as a truck driver and mechanic. He allegedly sustained a compensable 
back injury on December 2, 2013. The employer denied the claim mainly because the treating 

http://www.tncourts.gov/sites/default/files/barkeropn.pdf
http://www.tncourts.gov/sites/default/files/bellopn.pdf


7 
 

physician concluded the symptoms were due to degenerative changes unrelated to work. An 
independent medical evaluation indicated the employee’s preexisting arthritic changes were 
aggravated by his work injury. The trial court awarded 72% permanent partial disability benefits. 
The employer appealed. The Panel affirmed in part, modified in part and reversed in part. 
The employer claimed delay of notice and lack of written notice, but the Panel concluded the 
delay was reasonable due to the employee’s work travel requirements. As to compensability, the 
Panel reviewed the statutes and cases, concluding that the employer was liable “if the accidental 
injury is causally related to and brings about the disability by the aggravation, actual progression 
or anatomical change of the preexisting condition,” citing McKinney v. Inland Paperboard & 
Packaging, Inc., No. E2005-2786-SC-R3-WC, 200 WL 293037 at 2-3. The employee had 
testified his injury occurred as he performed truck brake maintenance and changed tires, and was 
compensable pursuant to T.C.A. § 50-6-102(12)(A)(i). The employer contended the employee’s 
injury was “cumulative” under T.C.A. § 50-6-102(12)(C)(ii) and that there was no medical 
testimony that his condition arose “primarily” from employment. The Panel credited the 
testimony of the evaluating physician and the employee about the circumstances of the injury, 
concluding he had sustained an acute accidental injury arising out of and in the course and scope 
of employment rather than a gradual injury from repetitive work.  However, based on the 
evidence, the Panel determined the award to be excessive and reduced it to 36% and also 
disallowed certain past medical expenses.  
http://www.tncourts.gov/sites/default/files/phillpsopn.pdf 
 
Jonathan Engler v. Able Moving Company, et al. 
No. W2016-02125-SC-R3-WC-Filed October 30, 2017 
 
In this “new law” case, the employee alleged he injured his back at work and subsequently 
developed a serious infection requiring hospitalization and treatment. He sought temporary total 
disability benefits and medical expenses. The Court of Workers’ Compensation Claims 
determined the employee had failed to prove by a preponderance of the evidence that he 
sustained a compensable injury arising out of and in the course and scope of his employment. On 
appeal, the Panel affirmed the decision. There was conflicting medical testimony from very well 
qualified physicians specializing in internal medicine, orthopedics, neurosurgery, and infectious 
diseases about whether an injury could have triggered the infection. The Panel analyzed the 
evidence pursuant to T.C.A. § 50-6-102(14). An injury “arises primarily out of and in the course 
and scope of employment only if it has been shown by a preponderance of the evidence that the 
employment contributed more than fifty percent (50%) in causing the injury, considering all 
causes.” The Panel concluded the employee had established his infection was possibly related to 
his work-related back injury but that mere possibility was insufficient to prove causation. 
http://www.tncourts.gov/sites/default/files/engleropn.pdf 
 
 

http://www.tncourts.gov/sites/default/files/phillpsopn.pdf
http://www.tncourts.gov/sites/default/files/engleropn.pdf
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Thomas Lee v. Federal Express Corporation 
No. W2016-02126-SC-R3-WC-Filed October 30, 2017 
 
In another “new law” case, an employee alleged he sustained a compensable injury to his left 
shoulder on July 24, 2014. The employer denied the claim due to conflicting descriptions of the 
accident to various medical personnel. The Court of Workers’ Compensation Claims ruled that 
the employee had failed to sustain his burden of proof and dismissed the claim. The Panel 
affirmed the trial court, agreeing that inconsistencies in the medical proof about how the injury 
occurred would require speculation on the part of the trier of fact.  The trial testimony of the 
employee was compared to numerous conflicting statements he had given to medical providers 
concerning the date of injury, how it occurred, and whether or not it was related to work. “The 
trial court had the opportunity to see and hear employee testify in open court. It implicitly found 
his explanations for his prior inconsistent statements to be wanting. It is our obligation to give 
deference to a trial court’s findings as to credibility of live testimony.” Madden v. Holland Grp. 
of Tenn., Inc., 277 S.W.3d 896, 898 (Tenn. 2009). 
http://www.tncourts.gov/sites/default/files/leeopn.pdf 
 
Tracy Payne v. D & D Electric, et al. 
No. E2016-01177-SC-R3-WC-Filed April 18, 2017 
 
This “new law” case involves an employee who alleged he injured his foot at work. The 
employer denied the claim, citing lack of medical proof of causation from employment. The 
Court of Workers’ Compensation Claims denied the employer’s motion for summary judgment, 
finding there was a genuine issue of material fact whether the work injury contributed more than 
50% in causing the injury. The Workers’ Compensation Appeals Board reversed and remanded 
the case, holding the employee failed to produce sufficient evidence his foot condition arose 
primarily out of the course and scope of his employment. The Panel affirmed the Appeals Board 
ruling, agreeing the medical records did not contain sufficient expert opinion that the left foot 
injury arose out of and in the course and scope of employment. The employee had significant 
diabetes-related problems with his left foot before he slipped on the stairs at work. He had 
previously been treated for problems with the left foot and his post-accident surgery was due to 
infection. In applying statutory requirements under T.C.A. § 50-6-102(14)(A), (B), (D) and (E), 
the Panel concluded the employee had not submitted medical evidence that his employment 
contributed more than 50% to his injury.  
http://www.tncourts.gov/sites/default/files/payne_-_filed.pdf 
 
Joseph Kolby Willis v. All Staff, et al. 
No. M2016-01143-SC-R3-WC-Filed August 3, 2017 
 

http://www.tncourts.gov/sites/default/files/leeopn.pdf
http://www.tncourts.gov/sites/default/files/payne_-_filed.pdf
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In this “new law” case, the employee alleged he sustained a compensable injury to his left knee 
while at work. The Court of Workers’ Compensation Claims found the injury compensable, 
however the Workers’ Compensation Appeals Board reversed, holding the employee had failed 
to establish causation. The Panel affirmed the Appeals Board decision. The employee had been 
previously diagnosed with patella alta, a condition that predisposed him to kneecap dislocation. 
After the work incident, an MRI revealed an acute tear of the medial patellofemoral ligament in 
the left knee. The treating physician’s deposition testimony indicated that the injury could have 
occurred while the employee was rising from a squatting position regardless where he was at the 
time, and that his body weight and mechanics could have caused his knee to dislocate as he was 
standing up. The Panel agreed with the Appeals Board’s conclusion that the proof preponderated 
against the trial court’s finding “that the employment contributed more than 50% in causing the 
injury, considering all causes.” T.C.A. § 50-6-102(13)(B). Noting the statutory standards had 
changed after July 1, 2014, the Panel observed that the treating physician offered several 
alternative explanations for the dislocation. The physician did not testify that the employment 
contributed more than 50% in causing the injury. Instead he stated a work related incident was 
only a possibility. “While this testimony may have been sufficient to establish causation under 
prior law, it is insufficient under the statutes applicable to this appeal, which state that an injury 
arises out of employment “only if it has been shown by a preponderance of the evidence that the 
employment contributed more than 50% in causing the injury, considering all causes.”  
http://www.tncourts.gov/sites/default/files/willis-allstaff2opn.pdf 
 

ADVANCEMENT/ACCELERATION OF PREEXISTING CONDITION 
 

Jenny Craig Operations, Inc. v. Lori Reel 
No. M2016-01775-SC-R3-WC-Filed August 4, 2017 
 
The employee, a Jenny Craig consultant, fell at work striking her right knee on the floor. In her 
suit she alleged the work-related injury aggravated a preexisting arthritis in the knee, 
necessitating a total knee replacement. The employer conceded the employee had sustained a 
temporary injury from the fall but denied liability for a total knee replacement. The trial court 
found the work-related fall caused an acceleration, advancement, or progression of her 
osteoarthritis, requiring the knee replacement, and that the injury was compensable. The 
employee was awarded a 46.5% permanent partial disability to her right lower extremity. The 
Panel affirmed the judgment of the trial court. 
 
On appeal the employer argued the fall only increased the employee’s level of pain due to her 
preexisting condition and that the medical proof did not demonstrate any permanent anatomical 
change. The Panel cited Trosper v. Armstrong Wood Products, Inc., 273 S.W.3d 598 (Tenn. 
2008). “[An] employee does not suffer a compensable injury where the work activity aggravates 
the preexisting condition merely by increasing the pain. However, if the work injury advances 

http://www.tncourts.gov/sites/default/files/willis-allstaff2opn.pdf
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the severity of the preexisting condition, or if, as a result of the preexisting condition, the 
employee suffers a new, distinct injury other than increased pain, then the work injury is 
compensable.” Id. at 607. The Panel noted the employee was asymptomatic before the fall, and 
that the pain experienced since the fall had materially disabled her in her ability to work and 
engage in normal daily activities. “We conclude that this pain was sufficient to constitute 
disabling pain and to evidence an aggravation or advancement of her preexisting condition under 
the facts and circumstances of this case, even absent evidence of an anatomical change.” The 
Panel stated that medical and lay testimony must be considered. 
http://www.tncourts.gov/sites/default/files/jennycraigopn_-_final.pdf 
 
James Tucker v. Tree & Shrub Trucking, Inc., et al. 
No. M2016-01898-SC-R3-WC-Filed August 29, 2017 
 
The employee, a truck driver, sustained a compensable lower back injury in 2012. He had 
surgery and returned to work after reaching a settlement based on one and one-half times the 
anatomical impairment rating of 12%. On January 17, 2014 the employee had a dramatic 
increase in his symptoms while bending over to fuel his truck. A new injury claim was filed. 
Between the two incidents the employer’s workers’ compensation insurer had changed. Each 
insurer contended the other was liable for the employee’s new claim. The employee was unable 
to return to work for the employer but eventually settled his claim with the second insurer. He 
then pursued a reconsideration claim on the previous settlement for the 2012 injury against the 
employer and the first insurer. The trial court found the employee entitled to reconsideration and 
awarded additional benefits of four times the original anatomical impairment. The employer 
appealed.  
 
The Panel affirmed the trial court judgment. The proof indicated both the employee and his 
employer initially believed the employee had aggravated his preexisting injury. However, the 
treating physician considered the 2014 event a new injury, primarily because the employee’s 
main symptoms were bilateral leg pain resulting from lumbar radiculopathy, which was a change 
from his previous symptomology. Because the two insurers were arguing over liability the 
employee was not receiving temporary total disability benefits and his financial situation 
deteriorated. When told by the employer there was no job available if he could not drive a truck, 
the employee resigned and collected his “escrow money” (a sum withheld by the employer 
amounting to $750.00). In an initial hearing the trial court determined the second insurer was 
liable and directed it to provide medical care. The treating physician opined the first injury and 
surgery in 2012 accelerated the degenerative process at L4-5, and that the second injury in 2014 
caused an additional 3% whole body impairment and chronic low back pain which rendered the 
employee permanently unable to work as a truck driver. The employer contended the employee 
had voluntarily resigned prior to treatment and was not entitled to reconsideration of the award 
for the first injury. Basing its analysis on Tryon v. Saturn Corp., 254 S.W.3d 321, 327 (Tenn. 

http://www.tncourts.gov/sites/default/files/jennycraigopn_-_final.pdf
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2008), the Panel disagreed, finding that the employee had no meaningful return to work and that 
his resignation was reasonably related to his work place injury. 
http://www.tncourts.gov/sites/default/files/tucker.v.treedshrub.opn_.pdf 
 
Troy S. Alexander v. NGMCO, LLC A/K/A General Motors, LLC 
No. M2016-01480-SC-R3-WC-Filed October 26, 2017 
 
The employee worked for the predecessor to the defendant employer for many years and 
developed carpal tunnel syndrome. The defendant employer took over the business after the 
predecessor filed bankruptcy in 2009. The employee began performing a more hand intensive 
task at a different plant operated by the defendant employer in January 2010. In the summer of 
2011 the employee developed more severe symptoms and filed a claim for benefits. After 
initially paying temporary total disability benefits the employer denied the claims, contending 
the symptoms were caused by preexisting medical conditions. Conflicting medical opinions were 
offered at trial. The trial court ruled for the employee and awarded benefits. The employer 
appealed. The Panel affirmed the trial court’s ruling. The Panel observed that while causation of 
an injury must be proved by expert medical testimony, such testimony must be considered in 
conjunction with the lay testimony of the employee as to how the injury occurred (citing Thomas 
v. Aetna Life & Casualty Co., 812 S.W.2d 278, 283 (Tenn. 1991). Here, one physician testified 
that the employee sustained a significant worsening of his preexisting carpal tunnel syndrome 
that made surgical treatment necessary and that his specific work activities were the primary 
cause. Although the second physician disagreed he recognized that the employee had 
experienced significantly increased symptoms while performing the specific job activities. The 
Panel noted the employee had been able to function well at work prior to the later work 
assignment that began in 2010. 
http://www.tncourts.gov/sites/default/files/alexander_v._ngmco_aka_general_motors_llc.opn2_.
pdf 
 
James Estel Jeffers v. Armstrong Wood Products, et al. 
No. E2017-00499-SC-R3-WC-Filed October 24, 2017 
 
The employee claimed workers’ benefits for a back injury. The employer denied the claim. At 
trial the court found the employee permanently and totally disabled and apportioned liability 
52% to the employer and 48% to the Second Injury Fund. The employer appealed, contending 
the employee had not established a work related injury and that the apportionment of liability 
was in error. The Panel affirmed the trial court.  The Panel noted the employee performed 
various types of manual labor and had sustained a back injury in August 1991, for which he 
underwent surgery but was able to return to work. On October 11, 2009, he was working as a 
“nester,” lifting boards and stacking them onto a cart which he would then push. His back 
“locked up” and he sought medical treatment. He saw his family doctor and took off work three 

http://www.tncourts.gov/sites/default/files/tucker.v.treedshrub.opn_.pdf
http://www.tncourts.gov/sites/default/files/alexander_v._ngmco_aka_general_motors_llc.opn2_.pdf
http://www.tncourts.gov/sites/default/files/alexander_v._ngmco_aka_general_motors_llc.opn2_.pdf
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days, then returned but avoided lifting and twisting. He then took a week’s vacation to further 
recuperate. He was suspended after returning for a day and a half and terminated November 5, 
2009. 
 
At trial the employee testified he had dealt with soreness before the October 11, 2009 injury, but 
had not previously had the type of pain he experienced with the injury. In March 2010 an MRI 
revealed a broad-based central disc protrusion at L5-S1 and another disc bulge at L4-L5. The 
family physician acknowledged he had treated the employee for neck, shoulder and back injuries 
for several years before the October 2009 injury. A neurosurgeon testified the 2009 injury had 
aggravated preexisting degenerative and post-operative changes. Since the employee had been 
able to work before but not after the 2009 injury, the neurosurgeon testified the injury created 
anatomical change which he opined was indicated by decreased mobility. Similarly, an 
orthopedic surgeon testified the 2009 injury permanently aggravated and advanced the 
employee’s preexisting, underlying degenerative disc disease, increasing its severity. Vocational 
experts differed about the degree of the employee’s disability but agreed he was significantly 
limited in employability. 
 
The Panel determined the circumstances were consistent with Cloyd v. Hartco Flooring Co., 274 
S.W.3d 638, 645-46 (Tenn. 2008), a case with similar facts, where the Supreme Court held the 
employee suffered a work injury that “advanced the severity of his preexisting arthritic 
condition.” The Panel also concluded the trial court’s assessment of 52% disability was correct 
since the employee had been rendered permanently and totally disabled by the 2009 injury, citing 
Allen v. City of Gatlinburg, 36 S.W.3d 73, 76 (Tenn. 2001) 
http://www.tncourts.gov/sites/default/files/20171024134832.pdf 
 
Jamie Jordan v. City of Murfreesboro 
No. M2016-02446-SC-R3-WC-Filed December 28, 2017 
 
The employee, a city trash collector, was injured on May 22, 2012 while lifting a wet sofa onto a 
refuse truck. The employer defended the claim, relying on failure of notice and preexisting 
condition. The trial court found the employer had received actual notice and that the injury was 
compensable. The Panel affirmed. The Panel observed the employee had told his immediate 
supervisor of the injury when it happened even though a written first report was not filed until 
March 21, 2013. At trial the supervisor confirmed he had been told of the injury on the day it 
occurred. The Panel further observed “an employer is ‘liable for disability resulting from injuries 
sustained by an employee arising out of and in the course of his employment even though it 
aggravates a previous condition with resulting disability far greater than otherwise would have 
been the case.’” Baxter v. Smith, 211 Tenn. 347, 364 S.W.2d 936, 942-43 (1962). 
 

http://www.tncourts.gov/sites/default/files/20171024134832.pdf
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Dramatically conflicting medical proof was offered at trial. A board certified orthopedic surgeon 
testified the employee had “a herniated disc at two places pressing on a nerve going down his leg 
causing radiculopathy, specifically a lumbar disc, Class 1.” The orthopedic surgeon assigned a 
9% permanent impairment. He subtracted 5% for the employee’s preexisting problems which 
resulted in a 4% permanent partial impairment specifically for the May 22, 2012 injury. A 
primary care physician also testified. He stated the employee had sustained an acute or chronic 
lumbar sprain and that he believed the employee’s movements and behavior didn’t correspond 
with someone in severe pain as the employee claimed. The physician took video camera footage 
of the employee leaving his office. He testified the employee’s behavior as consistent with “drug 
seeking behavior.” The employee testified at trial that the physician ultimately “threw him out of 
his office and cussed him out.” The trial court found the physician’s testimony “unappealing.” 
 
The Panel observed the trial court found “highly credible” the lay testimony of the employee and 
his mother which corroborated the findings of the orthopedic surgeon. The panel concurred with 
the trial court’s decision to accredit the testimony of the orthopedic surgeon, noting “(h)e 
understood Employee’s preexisting problems and expressly considered such in arriving at his 
impairment rating.” The testimony and supporting documentation “demonstrate the May 22, 
2012 workplace injury advanced the severity of the Employee’s preexisting condition.” 
http://www.tncourts.gov/sites/default/files/jordan.jamie_.opn_.pdf 
 

EXTENT OF DISABILITY 
 

Tony Gray v. Vision Hospitality Group, Inc., et al 
No. M2016-00116-SC-R3-WC-Filed January 26, 2017 
 
The employee was chief engineer for the Hyatt Place Hotel Airport in Nashville. Although he 
had some supervisory duties he was regularly required to perform hands-on physical labor. On 
August 6, 2013 he injured his back while lifting and moving thirty rolls of carpet padding. He 
was diagnosed with back strain and prescribed physical therapy. After being released to return to 
work on September 6, 2013 he was fired four days later for “poor work.” His back symptoms 
worsened, requiring surgery at L4-5 on January 29, 2014, and he was unable to return to work 
thereafter. By the time of trial he was 58. Based on his injuries, the trial court found him 
permanently and totally disabled, considering his age, skills, training, education, job 
opportunities in the immediate and surrounding communities, and the availability of work suited 
for his particular disability. The employer appealed, contending the trial court erred in finding 
permanent and total disability. The Panel affirmed.  
 
The Panel cited Fritts v. Safety Nat’l Cas. Corp., 163 S.W.3d 673, 681 (Tenn. 2005), which 
referenced T. C. A. § 50-6-207(4)(B)(1999), holding that “an individual is permanently and 
totally disabled when he or she is incapable of ‘working at an occupation that brings [him or her] 

http://www.tncourts.gov/sites/default/files/jordan.jamie_.opn_.pdf
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an income.’” The Court looks to “a variety of factors such that a complete picture of an 
individual’s ability to return to gainful employment is presented to the Court.” (Citing Hubble v. 
Dyer Nursing Home, 188 S.W.3d 525, 535 (Tenn. 2006).  The Supreme Court noted the 
“employee’s own assessment of his or her overall physical condition, including the ability or 
inability to return to gainful employment is ‘a competent testimony that should be considered.’” 
Cleek v. Wal-Mart Stores, Inc., 19 S.W.3d 770, 774 (Tenn. 2000). Both parties presented the 
testimony of vocational experts. Although neither found the employee had a 100% loss of access 
to employment, the employee’s work history indicated he had almost exclusively performed 
physically demanding jobs. He testified his age, limited education, and physical restrictions from 
his injuries excluded him from almost every job he had held in his life, and that his use of a cane 
and limited movement would make work virtually impossible. The Panel held the trial court had 
correctly weighed the appropriate factors in considering the employee’s circumstances. 
http://www.tncourts.gov/sites/default/files/gray.t.opnjo_.pdf 
 
Brandon Thompson v. United Parcel Service, Inc., et al. 
No. M2015-02526-SC-R3-WC-Filed February 17, 2017 
 
The employee, a delivery driver, sustained a compensable injury to his lower back on January 
18, 2012. He did not return to work. He filed suit seeking permanent and total disability benefits. 
The trial awarded 44% permanent partial disability benefits. The employee appealed. The Panel 
affirmed. The employee had sustained a previous back injury in 2010, specifically a ruptured 
disc at the L5-S1 level for which he had surgery. The new injury in January 2012 involved a 
herniation at L4-5. He was treated non-surgically with physical therapy and eventually through 
pain management with medication. An independent medical evaluation by an orthopedic surgeon 
indicated the employee had degenerative disc disease with a herniated disc at L4-5 and 
radiculopathy. Vocational evaluators also testified for both parties. The employee’s expert 
concluded the employee had sustained a 41% loss of access to jobs previously available to him 
and a 70% loss of earning capacity, resulting in a combined vocational disability of 56%. The 
employer’s expert testified the employee had sustained a 32.5% vocational disability.  
 
The Panel considered Hubble v. Dyer Nursing Home, 188 W.W.3d 525 (Tenn. 2006) and 
Worthington v. Modine Manufacturing Co., 78 S.W.2d 232, 234 (Tenn. 1990) in analyzing the 
evidence presented at trial. “The determination of permanent total disability is to be based on a 
variety of factors . . . includ(ing) the employee’s skills, training, education, age, job opportunities 
in the immediate and surrounding communities, and the availability of work suited for an 
individual with that particular disability. . . it is well settled that . . .an employee’s own 
assessment of his or her overall physical condition, including the ability or inability to return to 
gainful employment, is ‘competent testimony that should be considered.’” Hubble, at 535-36.  
The extent of an injured worker’s vocational disability is a question of fact. Worthington, at 234. 
The Panel concluded that had the trial court fully accredited the employee’s testimony as to his 

http://www.tncourts.gov/sites/default/files/gray.t.opnjo_.pdf
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abilities and limitations a finding of permanent and total disability would have been in order. 
“(I)t is apparent that the trial court chose not to fully accredit that portion of Employee’s 
testimony. We defer to that decision.” 
http://www.tncourts.gov/sites/default/files/thompson.brandon_wc_opn.pdf 
 

COMPENSABILITY 
 

Marilyn Miller Tansic v. Atkinson Enterprises, Inc., et al. 
M2016-01138-SC-R3-WC-Filed 
 
The employee obtained temporary total disability (TTD) benefits after injuring herself while 
mopping. Her employer acknowledged a compensable injury but claimed she was not entitled to 
TTD benefits because she worked for her own company while she was recuperating and unable 
to work for the employer. The trial court found the employee performed only token tasks at her 
company during her injury period, which did not constitute “work,” and thus, denied the 
employer’s requested credit against the permanent partial disability award. The employer 
challenged the award of TTD as well as the multiplier used. The Panel affirmed the trial court’s 
decision. (Link not presently available) 
 
Barbara Joan Rains v. Wal-Mart Associates, Inc. 
No. W2016-00636-SC-R3-WC-Filed July 18, 2017 
 
The employee alleged she sustained a low back injury in the course of her work as a cashier. The 
trial court found the employee had failed to sustain her burden of proof and dismissed the 
complaint. The employee appealed. The Panel affirmed, finding the employee had not presented 
any expert medical evidence to support her claim. The employee first alleged she injured her 
back while lifting packages of bottled drinks from the bottom of a customer’s cart. However, at 
trial she testified the injury occurred when she pulled and turned over a bag of dog food. 
According to the employee, store video camera footage showed the employee rubbing her lower 
back and favoring her right leg shortly after her shift began. The trial court disagreed with her 
interpretation. Other store video recordings showed the employee shopping, picking up a twelve 
pack of drinks, and purchasing items several hours after the alleged injury. The Panel cited the 
holding in Orman v. Williams Sonoma, Inc., 803 S.W.2d 672, 676 (Tenn. 1991) that “Except in 
the most obvious, simple and routine cases, the claimant in a workers’ compensation action must 
establish by expert medical evidence the causal relationship . . . between the claimed injury (and 
disability) and the employment activity.” The Panel observed there was “no medical evidence in 
the record that makes a diagnosis, states that Employee’s injury is related to her employment, 
assigns a permanent impairment, or discusses temporary or permanent disability.”  
http://www.tncourts.gov/sites/default/files/rainsbarbaraopn.pdf 
 

http://www.tncourts.gov/sites/default/files/thompson.brandon_wc_opn.pdf
http://www.tncourts.gov/sites/default/files/rainsbarbaraopn.pdf
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T & B Trucking v. Terry Pigue, et al. 
No. W2016-01194-SC-WCM-WC-Filed December 14, 2017 
 
The employee, a truck driver, alleged he sustained compensable injuries to his shoulder and 
cervical spine on October 15, 2008. The employer paid temporary total disability (TTD) benefits 
but filed a petition seeking determination of its obligations to pay further benefits. Somewhat 
conflicting medical proof was presented at trial. The employee had sustained injuries to his hand 
and neck in 2003 for which he had surgery in November 2004. After that time he had some 
manageable pain and stiffness in his neck and shoulder but was able to perform his job without 
difficulty until the October 2008 injury. The trial court found the injuries to his shoulder and 
cervical spine in October 2008 were compensable and that the employee was permanently and 
totally disabled. On appeal the Panel reversed. 
 
The employer had contended the employee did not sustain a new injury or a compensable 
aggravation of his preexisting injury in the October 2008 incident. The Panel addressed the 
question whether a particular event constitutes a compensable aggravation of a preexisting 
condition. Citing Fink v. Caudle, 856 S.W.2d 952, 958, the Panel noted, “[A]n injury is 
compensable, even though the claimant may have been suffering from a serious preexisting 
condition or disability, if a work connected accident can be fairly said to be a contributing cause 
of such injury.”  “However, where an employee’s work aggravates his preexisting condition by 
making the pain worse but does not otherwise injure or advance the severity of the condition, or 
result in any other disabling condition, the situation does not constitute a compensable injury.” 
Smith v. Smith’s Transfer Corp., 735 S.W.2d 221, 225-26 (Tenn. 1987). The Panel observed the 
evidentiary standard for proving causation at the time of the 2008 injury would have been met if 
medical testimony indicated employment could or might have been the cause of the injury, when 
from other evidence it could reasonably be inferred that employment was the cause. Weighing 
the medical testimony, the Panel held the preponderance of the evidence showed the employee’s 
shoulder and neck conditions were degenerative and not related to or advanced by his reported 
work injury.  
http://www.tncourts.gov/sites/default/files/tbtruckingopn.pdf 
 

SECOND INJURY FUND 
 

Charles Steven Blocker v. Powell Valley Electric Cooperative, et al. 
No. E2016-01053-SC-R3-WC-Filed May 18, 2017 
 
The employee sustained a compensable injury to his cervical spine in November 2010, for which 
he had surgery. He returned to work but suffered a second cervical injury in January 2013, after 
which he was unable to work. He filed suit against his employer and the Second Injury Fund. 
The parties stipulated the employee was permanently and totally disabled, and that the only issue 

http://www.tncourts.gov/sites/default/files/tbtruckingopn.pdf
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was apportionment of benefits between the employer and the Fund. The trial court found the 
Fund liable for 91% and the employer 9% of the employee’s permanent and total disability. The 
Fund appealed, contending the trial court incorrectly apportioned the award. The Panel reversed 
and remanded for further proceedings.  
 
The trial court applied a cap based on one and one-half  times the impairment rating pursuant to 
T. C. A. § 50-6-241(d)(1)(A), relative to the second injury. The Panel observed that statute 
applies to employees who successfully return to work after injury. The proof presented indicated 
the employee could not return to the type of work he had done for many years, which was 
physically demanding and required daily lifting of nitrogen bottles weighing between 40 to 50 
pounds and up to 185 pounds several times a month in the process of changing them out on 
power transformers.  Prior to the 2013 injury he had been able to perform his work. The Panel 
noted testimony by vocational experts indicating the employee’s skills were not transferable to 
other types of work. An orthopedic surgeon who performed an independent evaluation testified 
that the employee was unable to return to work because of the combined effect of both the 2010 
and 2013 injuries in that the 2010 injury caused the subsequent injury to be disabling. Had only 
the 2013 injury occurred, the surgeon opined that the employee would have been able to return to 
work. His impairment rating for the 2013 injury was 8%. The treating physician had assigned 4% 
to the 2013 injury and 15% to the 2010 injury with restrictions relative to lifting techniques. 
When he released the employee after the second injury the restrictions he imposed resulted in the 
employee’s termination since he could no longer perform the job. The Panel determined the trial 
court’s application of the T. C. A. § 50-6-241 cap was not appropriate in the circumstances of the 
case. “(T)he evidence demonstrates that Employee suffered substantial disability of the 2013 
injury alone and that preponderates against the trial court’s finding that the injury caused a 9% 
disability to the body as a whole.” The Panel remanded the case to the trial court to reassess the 
employee’s 2013 vocational disability and to make an appropriate apportionment of the award 
between the employer and the Fund.    
http://www.tncourts.gov/sites/default/files/20170518151756.pdf 
 
Raymond Gibson v. Southwest Tennessee Electric Membership Corporation, et al. 
No. W2016-01403-SC-R3-Filed August 28, 2017 
 
The employee, a mechanic’s helper, injured his lower back at work in a motorcycle accident on 
March 30, 2012. A settlement agreement for permanent partial disability benefits was reached in 
September 2013. The employee returned to work but experienced pain and related symptoms. He 
filed a petition for modification of the prior award claiming his back condition had worsened to 
the point of permanent total disability. The trial court found the employee permanently and 
totally disabled. The employer appealed the finding as well as the apportionment of 90% liability 
to the employer and 10% to the Second Injury Fund. The Panel affirmed.  
 

http://www.tncourts.gov/sites/default/files/20170518151756.pdf
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The employee was 52 at the time of trial and testified he had performed physically demanding 
work since he was 16, including the last 10 or 11 years with the employer. He had no vocational 
training except for the type of work he was performing and had no other job skills. Despite 
herniated disc surgery at L5-S1 in 1991, 2007 and 2008, the evidence indicated the employee 
was highly motivated and returned to work without restrictions. After the 2012 motorcycle injury 
he had disc surgery at L4-5. He was assigned a 5% impairment rating by the treating physician in 
February 2013. He continued to have complaints of back pain despite having a nerve block 
treatment. The treating physician determined he was unable to work. The employee was 
evaluated by another orthopedic surgeon who assigned an impairment rating of 12%, later 
revised to 14%.   
 
The Panel held the evidence supported the trial court’s finding of permanent and total disability. 
It observed the trial court specifically accredited the employee’s testimony about his physical 
condition. The Panel reviewed the statutes and case law and agreed the trial court had correctly 
apportioned the employer’s liability at 90% because the proof at trial indicated that prior to the 
2012 injury the employee was a good worker who rarely missed work and regularly performed 
strenuous tasks. Medical evidence supported the employee’s testimony that he could no longer 
handle job requirements because of the 2012 injury. 
http://www.tncourts.gov/sites/default/files/gibsonopn_0.pdf 
 
And see:  
 
James Estel Jeffers v. Armstrong Wood Products et al. 
No. E2017-00499-SC-R3-WC-Filed October 24, 2017 
http://www.tncourts.gov/sites/default/files/20171024134832.pdf 
(Summarized above under Advancement/Acceleration) 
 

INDEPENDENT INTERVENING CAUSE 
 

Judy Kilburn v. Granite State Insurance Company, et al. 
No M2015-1782-SC-R3-WC-Filed April 10, 2017 
 
The employee, a trim carpenter, sustained severe injuries in a motor vehicle accident November 
6, 2008 while in the course of his employment. He had cervical spine surgery. His authorized 
physician recommended lumbar spine surgery for his back pain but the request was denied 
through the utilization review process. The physician’s request for epidural steroid injections was 
also denied. The employee was referred to a pain management clinic by his physician. Thereafter 
he began taking prescribed oxycodone to relieve his back pain. Six months after the surgery the 
employee died from an overdose of oxycodone combined with alcohol. The trial court found the 

http://www.tncourts.gov/sites/default/files/gibsonopn_0.pdf
http://www.tncourts.gov/sites/default/files/20171024134832.pdf
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death compensable. The employer’s appeal was first referred to the Panel but was subsequently 
transferred to the full Supreme Court for review. 
 
The Supreme Court reversed, holding the employee’s failure to consume his medication in 
accordance with his doctor’s instructions was an independent intervening cause of his death. In a 
footnote, the Court emphasized the narrowness of its holding, stating, “We do not conclude that 
an individual can never prove that an overdose is the direct and natural result of the original 
compensable injury when a dependency or addiction to narcotics develops. We merely conclude 
that based on the facts and testimony in this case, the evidence preponderates against the trial 
court’s finding that (the employee’s) death was a direct and natural consequence of his original 
injury.” 
 
The Court cited its holding in Anderson v. Westfield Grp., 259 S.W.3d 690, 696 (Tenn. 2008) 
with reference to the basic rule that “all medical consequences and sequelae that flow from the 
primary injury are compensable,” noting that the rule has a limit that “hinges on whether the 
subsequent injury is the result of independent intervening causes, such as the employee’s own 
conduct.” In Anderson the Court had modified the willful or deliberate conduct standard to 
include an employee’s “negligence as the appropriate standard for determining whether an 
independent intervening cause relieves an employer of liability for a subsequent injury 
purportedly flowing from a prior work-related injury.” Id. at 698-99.  Application of the 
intervening cause principle is not an affirmative defense but, rather, is a “way of assessing the 
scope of an employer’s liability for injuries occurring after a compensable injury.” Id. at 697. 
http://www.tncourts.gov/sites/default/files/kilburn.judy_.opn_.pdf 
 
Angela Evans v. Alliance Healthcare Services 
No. W2016-00653-SC-WCM-WC-Filed September 26, 2017 
 
The employee worked as a bus driver, transporting patients and counselors to and from 
appointments. On December 16, 2009 she witnessed the shooting of a counselor by a patient. 
Immediately after the shooting the employee complained of flashbacks. About two weeks after 
the first shooting on December 16, 2009 the employee’s landlord was shot and killed in front of 
her home. The employee received authorized psychiatric treatment from February 23, 2010 until 
March 28, 2012.  She was initially diagnosed with acute stress disorder and PTSD. A lengthy 
course of treatment followed, with suicidal ideations and a later diagnosis of major depressive 
disorder with psychotic episodes. The first treating psychiatrist assigned a 40% permanent 
impairment as a result of the first shooting episode. A second psychiatrist examined the 
employee on October 11, 2011 and August 14, 2014. He concluded the employee’s mental health 
issues were not work related, and that there were indications she had tested positive on drug 
screens. He opined personal problems and preexisting mental issues were the cause of most of 
her symptoms. Other evaluations were performed by disability evaluators and a rehabilitation 
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specialist, concluding the employee had PTSD and a major depressive disorder, that she had 
impairment in reality testing, communication, and logic, and complete vocational disability. The 
trial court found the employee’s psychiatric impairment arose from the December 16, 2009 
shooting episode. The Panel affirmed. 
 
The employer had argued independent intervening cause. The Panel concluded that the medical 
opinions indicated the employee was functioning normally with no psychiatric or psychological 
problems before the December 16, 2009 shooting incident. “The shooting on December 16, 
2009, was a specific, acute, sudden, unexpected, and stressful event that caused Employee to 
develop PTSD; therefore her mental injury is compensable.” Citing Beck v. State, 779 S.W.2d 
367, 370 (Tenn. 1989). Significantly, the Panel agreed with the trial court’s decision to give 
greater weight to the testimony of the first psychiatrist who treated the employee over a two-year 
period. He had concluded the trauma and symptoms caused by the shooting compromised the 
employee’s ability to cope with the stresses of everyday life. There was no evidence 
contradicting the history of flashbacks that began almost immediately and continued over a four 
year period. The Panel held that subsequent events that impacted the employee did not constitute 
an independent intervening cause of her symptoms and that she was permanently and totally 
disabled as a result of the December 16, 2009 shooting incident. 
http://www.tncourts.gov/sites/default/files/evansopn_0.pdf 
 

NOTICE 
 

Jeffrey Scott Beck v. City of Brownsville, et al. 
No. W2016-01402-SC-R3-WC-Filed July 18, 2017 
 
The employee filed suit for benefits, claiming he had sustained a back injury six months earlier 
while engaging in a timed exercise of putting on his fireman’s gear. The evidence indicated the 
employee had been warned on multiple occasions about his tardiness and performance issues 
relative to his gear. The employee testified that during the timed exercise on May 18, 2011 he 
felt a pop in his lower back that radiated down his leg when he grabbed his air pack, which 
weighed 20-30 pounds. He said he told no one about the incident. A few days later his supervisor 
noticed him walking in a hunched over position and asked if his back was hurting. The employee 
told his supervisor the pain was caused by sitting on bleachers at his stepson’s graduation. After 
being told to take off work until he could get his back “100%,” the employee sought treatment on 
his own. He never gave any health care provider a history of an on-the-job injury, nor did he 
provide any such information to his supervisors. The employee was terminated September 20, 
2011 because of tardiness and performance issues. In the termination meeting the employee did 
not mention a work-related back injury. He gave the first notice of a work injury on September 
27, 2011. The trial court found the notice four months after the alleged injury failed to satisfy the 

http://www.tncourts.gov/sites/default/files/evansopn_0.pdf
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requirements of T. C. A. § 50-6-201, that the employee’s excuse for the delay was unreasonable, 
and that causation had not been established. The Panel affirmed the trial court’s judgment.  
 
The Panel cited Banks v. United Parcel Serv., Inc., 170 S.W.3d 556, 560-61 (Tenn. 2005), 
stating, “It is well settled that an employee who fails to notify his employer within thirty days 
that he has sustained a work-related injury forfeits the right to workers’ compensation benefits 
unless the employer has actual notice or the injury or unless the employee’s failure to notify the 
employer was reasonable.” The Panel considered the employee’s contention the employer had 
actual notice, concluding the employee’s own actions and responses to his supervisor 
undermined his argument. Further, the employee’s claim there was a delay in diagnosis did not 
justify his failure to report a work injury when he knew in June 2011 that he had herniated discs. 
The Panel held the employee’s alleged fear of losing his job was not a reasonable excuse since 
an employer may not fire an employee in retaliation for filing a workers’ compensation claim. 
Thomason v. Better-Bilt Aluminum Products, Inc., 831 S.W.2d 291, 292 (Tenn. Ct. App. 1992).    
http://www.tncourts.gov/sites/default/files/beckopn.pdf 
 
Jeff Pevahouse v. Gerdau Ameristeel 
No. W2016-01864-SC-WCM-WC-Filed December 12, 2017 
 
The employee worked as an industrial bricklayer for 32 years. He developed weakness in his 
arms and legs and had balance problems in the fall of 2012, for which he sought medical care 
beginning with a primary care physician. Later, on November 13, 2012, a neurosurgeon 
determined he had a herniated cervical disc requiring immediate surgery. The employee and his 
wife testified they gave oral notice to the employer both before and after the surgery. The 
neurosurgeon could not state with medical certainty the injury was work-related, although an 
orthopedic surgeon who conducted an independent examination of the employee on March 26, 
2014 stated the employee had sustained an acute injury at work on November 13, 2012, based on 
a history of repetitive work. The examiner also said the employee had not reported a specific 
event associated with the onset of his symptoms. The employee’s attorney sent a letter to the 
employer on June 6, 2013, asserting the employee had sustained a work injury. The employer 
contended this was its first notice of a work-related injury. The trial court ruled the employee did 
not give timely notice and dismissed the claim, although it also issued an alternative ruling that, 
if timely notice was given, the employee had sustained a compensable injury and was 
permanently and totally disabled. The Panel affirmed the dismissal of the claim for failure of 
notice, agreeing there was “ample support for the trial court’s finding.”  
 
The proof at trial indicated the employer convened a meeting November 1, 2012 to discuss the 
employee’s continued difficulty with coordination and balance. At the time, neither the employee 
nor the employer knew the cause of the employee’s problems and the employee did not suggest 
they were related to his work.  The testimony revealed that was the last day the employee 

http://www.tncourts.gov/sites/default/files/beckopn.pdf


22 
 

worked. In reaching its opinion, the Panel explained, “The statute requiring “notice” is 
abundantly clear that such notice must be given in written form by the employee or someone on 
his behalf. The statute is further abundantly clear that such written notice must be given within 
thirty (30) days of the occurrence.” The Panel stated there was no provision in the code section 
(T. C. A. § 50-6-201(a) (2008) for “oral notice” and proceeded to analyze the proof to determine 
whether the employer had “actual notice.” The Panel concluded the employee had failed to carry 
his burden of proof on that issue, citing McKinney v. Berkline Corp., 503 S.W.2d 912 (Tenn. 
1974), “[U]nless it is obvious that a work related injury has occurred, it is insufficient to charge 
the employer with knowledge that the employee sustained a work related injury.” Id. at 915.  
http://www.tncourts.gov/sites/default/files/pevahouseopn.pdf 
 

COMING AND GOING RULE EXCEPTIONS 
 

Billy Joe Brewer v. Dillingham Trucking, Inc., et al. 
No. M2016-00611-SC-R3-WC-Filed April 11, 1017 
The employee, a truck driver, fell while climbing into the cab of the employer’s truck, which was 
parked at the employee’s home. The employer initially accepted the claim as compensable, but 
later denied it, asserting that the employee was not in the course of his employment when the 
injury occurred. The trial court found the injury to be compensable and awarded benefits. The 
employer appealed, asserting the claim was not compensable due to the “coming and going rule,” 
and that the trial court erred in finding the employee was performing an act in the course of 
employment when injured. The Panel affirmed the trial court’s judgment except for an order to 
pay the cost of the employee’s independent medical examination (IME). 
 
The employee, 53, was a longtime truck driver for different employers. He drove a dedicated 
route Monday through Friday. He would leave his home in Lawrenceburg, drive to the FedEx 
terminal there, pick up a trailer, drive to Nashville, pick up another trailer, drive to Cookeville 
and then bring a trailer back to Nashville. He would then return home in the employer’s truck 
which he kept parked there between work days. From the beginning of his employment with the 
employer he had followed the same routine. At trial the employer testified the employee was not 
allowed to drive the truck home, but the employee maintained the employer knew he did so and 
never prohibited the practice. 
 
The employee regularly completed required pre-trip inspections at his home prior to beginning 
his route, checking the oil, air lines, tires and cleaning the windows. While performing the 
inspection on September 16, 2013 he slipped on the top step and fell four feet to the ground, 
injuring his left leg. He was diagnosed with an ACL tear and had surgery on December 9, 2013. 
Upon being cleared to return to work on June 3, 2014 the employer told the employee the 
dedicated route was no longer available.  
 

http://www.tncourts.gov/sites/default/files/pevahouseopn.pdf
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The Panel noted Tennessee has recognized certain exceptions to the “coming and going rule,” 
which is that “an injury received by an employee on his way to or from his place of employment 
does not arise out of his employment and is not compensable, unless the journey itself is a 
substantial part of the services for which the workman was employed and compensated,” citing 
Smith v. Royal Globe Ins. Co., 551 S.W.2d 679 (Tenn. 1977). One exception to the rule applies 
to injuries sustained by employees traveling in a vehicle furnished by the employer while going 
to and from work. “(w)here transportation is furnished by the employer as an incident of the 
employment, an injury suffered by an employee while going to or returning from his work in the 
furnished vehicle arises out of and in the course of the employment.” Eslinger v. F & B Frontier 
Constr. Co., 618 S.W.2d 742, 744 (Tenn. 1981). The Panel cited Wait v. Travelers Indem. Co. of 
Ill., 240 W.W.3d 220, 226 (Tenn. 2007) in holding that, when injured, the employee “already 
had commenced work by completing the mandatory pre-check of Employer’s vehicle, and was 
preparing to travel to the FedEx terminal to pick up his first load of the evening.” 
http://www.tncourts.gov/sites/default/files/brewer-dillinghamopnjo.opn_.pdf 
 
Paula Dugger v. Home Health Care of Middle Tennessee, et al. 
No. M2016-01284-SC-R3-WC-Filed April 13, 2017 
 
In another “new law” case, the employee, a home health nurse, was injured in a motor vehicle 
accident while returning to her home after an attempt to travel to a regular patient’s residence 
which was approximately 75 miles from the employee’s home. The employer denied her claim, 
contending the injury did not occur in the course of her employment. The employee sought 
temporary benefits in the Court of Workers’ Compensation Claims, which denied her petition. 
The denial was affirmed by the Workers’ Compensation Appeals Board, which remanded the 
case to the trial court. The employer then moved for summary judgment on the issue of 
compensability. The trial court granted the motion. The employee appealed directly to the 
Supreme Court. The Panel reversed and remanded the case. 
 
The evidence indicated one of the essential functions listed in her job description required the 
employee to be available to make as needed and routine patient visits when requested and to be 
available and rotate on-call assignments. The employee worked a 12 hour shift that did not begin 
until she reached a patient’s home and ended when she left. Occasionally, the employer would 
request that she leave one patient’s home and go to another patient’s home in the same day. The 
employer required the employee to provide her own transportation to deliver health care services 
to the employer’s patients. She had to maintain automobile liability insurance coverage at the 
100,000/300,000 level and could not have passengers on such trips. She was reimbursed for 
mileage only to the extent the mileage to or from a patient’s home was greater than the distance 
from her own home to the employer’s office. 
 

http://www.tncourts.gov/sites/default/files/brewer-dillinghamopnjo.opn_.pdf
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The Panel noted the broad exception built into the “coming and going rule” outlined in Smith v. 
Royal Globe Ins. Co., 551 S.W.2d 679, 681 (Tenn. 1977) “spawned more specific exceptions, 
such as the traveling-employee exception and the contract-of-employment exception, which 
recognize situations where an employer furnishes transportation or reimburses an employee for 
the value of the use of the employee’s own car.” Pool v. Metric Constructors, Inc., 681 S.W.2d 
543, 545 (Tenn. 1984). The Panel analyzed the language in the employment agreement, 
concluding that it suggested the employer recognized the employee’s use of her automobile to 
travel to and from home visits with patients was in the scope of her employment, and for that 
reason attempted to insulate or limit its own liability by requiring her to maintain the 
100,000/300,000 liability coverage and by prohibiting her to have passengers in her car on such 
trips. “Although the employee used her own vehicle and was not receiving wages for travel time, 
“the journey itself was clearly a substantial part of the services for which she was employed.” 
“(H)aving employees traveling to its patients’ homes is an essential component of that service, 
secondary only to the actual health care which is provided.” 
http://www.tncourts.gov/sites/default/files/dugger-homeopnjo.pdf 
 

EXCLUSIVE JURISDICTION 
 

Douglas E. Shuler v. Eastman Chemical Company et al. 
No. E2016-02292-SC-R3-WC-Filed November 17, 2017 
 
This case illustrates the required statutory interplay and construction resulting from the Reform 
Act of 2013. The employee filed suit against his former employer, alleging he had developed 
bladder cancer from exposure to harmful substances in the employer’s workplace. Both the 
employer and the Second Injury Fund filed motions to dismiss the claim, asserting the Court of 
Workers’ Compensation Claims had original and exclusive jurisdiction over the subject matter. 
The trial court granted the motions. The employee filed a direct appeal to the Supreme Court. 
The Panel affirmed the judgment of dismissal based on lack of subject matter jurisdiction. 
 
The employee worked for employer from 1965 until his retirement in 1999. He alleged he was 
exposed to cigarette smoke, asbestos, toluene, and other harmful substances during the course of 
his employment. He attributed his bladder cancer, diagnosed in 2015, to his exposure to harmful 
substances. The defendants relied upon T. C. A. § 50-6-237 (2014), asserting the trial court 
lacked subject matter jurisdiction. The statute provides that the Court of Workers’ Compensation 
Claims would “have original and exclusive jurisdiction over all contested claims for workers’ 
compensation benefits when the date of the alleged injury is on or after July 1, 2014.” The 
employer argued his injury occurred in December 1999, the date of his last occupational 
exposure to harmful substances and that the referenced statute did not apply.  
 

http://www.tncourts.gov/sites/default/files/dugger-homeopnjo.pdf
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The Panel noted the Supreme Court held in Liberty Mutual Ins. Co. v Starnes, 563 S.W.2d 178, 
179 (Tenn. 1978) that “In the case of a claim arising from an occupational disease, the date of the 
“accident or injury” is the date on which the employee becomes partially or totally incapacitated 
for work. T. C. A. § 50-6-1105. By using this definition of “accident or injury” in connection 
with occupational diseases, the legislature has provided a certain, determinable date at which the 
afflicted employee’s cause of action accrues. . . Therefore, the applicable statute. . .is that in 
effect on the date on which the employee becomes disabled as a result of the disease, rather than 
that in effect on the date on which he was last exposed to the agent causing the disease.” The 
Panel considered the holding in Lively ex rel. Lively v. Union Carbide Corp., No. E2012-02136-
WC-R3-WC, 2103 WL 4106697 at *7 (Tenn. Workers’ Comp. Panel Aug. 13, 2013), which 
construed T. C. A. § 50-6-303(a)(1). That section provides that “the partial or total incapacity for 
work or the death of an employee resulting from an occupational disease . . . shall be treated as 
the happening of an injury by accident or death by accident . . .” The Panel here observed that the 
Lively Panel concluded the date of diagnosis is not an option for determining the date of injury. 
 
The Panel in this case continued, “(t)he workers compensation statutory scheme currently in 
effect has eliminated the definition of “occupational diseases” previously contained  in T. C. A. § 
50-6-301, as referenced in T. C. A. § 50-6-303(a)(1) above. Instead, T. C. A. § 50-6-102(14) 
(Supp. 2017) provides the definition . . . (h)owever, the provisions contained within [303(a)(1)] 
stating that “the partial or total incapacity for work or the death of an employee resulting from an 
occupational disease. . . . shall be treated as the happening of an injury by accident or death by 
accident,” have remained unchanged. Accordingly, we determine the Lively Panel’s 
interpretation of this statutory section to be authoritative.” (Emphasis added)  
http://www.tncourts.gov/sites/default/files/20171117103828.pdf 
 

COURSE AND SCOPE 
 

Melissa Duck v. Cox Oil Company, et al. 
No. W2016-02261-SC-WCM-WC-Filed November 21, 2017 
 
In another “new law” case, and a case of first impression in Tennessee, the employee, a store 
clerk, was injured when she fell on her way out of the store after abruptly quitting her job. She 
later made a claim for benefits, which the employer denied on the basis her employment 
relationship had already ended before the accident occurred. The Court of Workers’ 
Compensation Claims awarded benefits, however the Workers’ Compensation Appeals Board 
reversed and remanded. The employer filed a summary judgment motion, which was granted. 
The employee filed her appeal directly to the Supreme Court. The Panel reversed and 
remanded, holding the appeal was not barred by the “law of the case doctrine” and that the 
employee remained employed at the time the alleged injury occurred for a reasonable length of 
time to effectuate the termination of her employment. 

http://www.tncourts.gov/sites/default/files/20171117103828.pdf
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The employee was working on March 22, 2015 when she was asked by her supervisor to work 
the main cash register while he finished cleaning the freezer. She refused and also declined to 
instead take over the task of cleaning the freezer. She began gathering her belongings and told 
her supervisor she was quitting. Almost immediately she slipped and fell in a puddle of water on 
the floor. She later claimed she injured her low back, left arm and shoulder, and the back of her 
head. The trial court adopted her position, that she remained in the course and scope of her 
employment for a reasonable period of time to exit the premises. The Appeals Board reversed, 
determining the employment relationship had ended before she fell. On remand, the trial court 
granted the employer’s summary judgment motion. 
 
The Panel considered the employer’s contention that the “law of the case doctrine” applied 
because the holding of the Appeals Board (that the employment relationship had ended) was not 
appealed prior to the remand to the Court of Workers’ Compensation Claims and thus was 
binding. The Panel disagreed, citing State v. Hall, 461 S.W.3d 469, 500 (Tenn. 2015) and other 
cases, and noting that while the law of the case doctrine directs a court’s discretion, it does not 
limit the tribunal’s power.  The Panel also relied upon Hamilton-Brown Shoe Co. v. Wolf Bros. & 
Co., 240 U. S. 251, 258 (1916), which held “[A]though . . . the interlocutory decision may have 
been treated as settling ‘the law of the case’ so as to furnish the rule for the guidance of the 
referee, the district court, and the court of appeals itself on the second appeal, this court, in now 
reviewing the final decree by virtue of the writ of certiorari, is called upon to notice and rectify 
any error that may have occurred in the interlocutory proceedings.”  
 
The Panel noted there are no Tennessee cases addressing the precise issue in this case i.e., 
whether the employment relationship continued for a reasonable time after her employment 
ended, it reviewed cases involving injuries to current employees that occurred outside of their 
fixed time and place for work and whether those injuries occurred in the course and scope of 
employment. “Because this case presents an issue of first impression, we reviewed how the 
question has been decided in other jurisdictions. . . [T]he great majority extend to terminated 
employees the general principle that an injury sustained by an employee while arriving and 
leaving the employee’s premises is compensable. Because leaving the workplace is incidental to 
the employment relationship, a terminated employee who “sustains injuries while leaving the 
premises within a reasonable time after termination” of the employment is deemed to have 
suffered a compensable injury.” Price v. R & A. Sales, 773 N.E.2d 873, 876-77 (Ind. Ct. App. 
2002) (And other cases, also citing Larson’s Workers’ Compensation Law 26-1 (2008). Although 
a few jurisdictions follow the immediate termination approach, the Panel declined to do so and 
held the employee remained covered by the workers’ compensation statutes while she was 
leaving the work site. “We do not undertake to describe the outer limits of the reasonable interval 
during which the employment relationship persists after an employee quits or is fired; we simply 
hold that it was not exceeded in this case.” 
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http://www.tncourts.gov/sites/default/files/duckopn.pdf 
 
And see: 
Billy Joe Brewer v. Dillingham Trucking, Inc., et al. 
No. M2016-00611-SC-R3-WC-Filed April 11, 2017 
http://www.tncourts.gov/sites/default/files/brewer-dillinghamopnjo.opn_.pdf 
(Summarized above under Coming and Going Rule Exceptions)  
 
 

PERMANENT TOTAL DISABILITY 
 

Tony Gray v. Vision Hospitality Group, Inc., et al. 
No. M2016-00116-SC-R3-WC-Filed January 26, 2017 
http://www.tncourts.gov/sites/default/files/gray.t.opnjo_.pdf 
(Summarized above under Extent of Disability)  
 
Raymond Gibson v. Southwest Tennessee Electric Membership Corporation, et al. 
No. W2016-01403-SC-R3-WC-Filed August 28, 2017 
http://www.tncourts.gov/sites/default/files/gibsonopn_0.pdf 
(Summarized above under Second Injury Fund) 
 

ATTORNEY’S FEE 
 

Holly L. Grissom v. United Parcel Service, Inc., et al. 
No. M2016-00127-SC-R3-WC-Filed January 9, 2017 
 
On October 28, 2011, the employee entered into a compromise settlement agreement with her 
employer, resolving her compensable workers’ compensation claim for an April 2007 injury. 
One year earlier, a judgment had been entered in her favor, finding she had sustained an 80% 
vocational disability and awarding her future medical treatment. The subsequent settlement order 
directed she was to be provided future medical treatment benefits. However, in April 2013, the 
employer declined to permit a procedure ordered by the authorized physician. The employee 
filed a motion to compel the employer to authorize the procedure. The trial court ordered the 
employee to pay $187.00 to the employee and to provide future medical care to her. A second 
such motion was filed, after which the parties entered into an agreed order which required the 
employer to pay the $187.00 and to reimburse the employee for mileage to and from medical 
treatment. The employee petitioned for an award of attorney fees and expenses in the amount of 
$27,353.63. The employer responded, contending the amount was excessive in light of the 
relatively small sum the employee received as a result of the trial court’s order. The trial court 

http://www.tncourts.gov/sites/default/files/duckopn.pdf
http://www.tncourts.gov/sites/default/files/brewer-dillinghamopnjo.opn_.pdf
http://www.tncourts.gov/sites/default/files/gray.t.opnjo_.pdf
http://www.tncourts.gov/sites/default/files/gibsonopn_0.pdf
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ordered the employer to pay the full amount of the requested attorney fees and expenses. The 
employer appealed from the order. The Panel affirmed the judgment of the trial court. 
 
 On appeal, the employer’s single issue was whether the award of attorney’s fees and expenses 
was excessive. The Panel considered T. C. A. § 50-6-204(b)(2) (2014) (for injuries occurring 
before July 1, 2014), which allows a trial court to award attorney’s fees and expenses arising 
from an employer’s refusal to provide medical care required by a settlement or judgment. The 
Panel noted the standard established by the Supreme Court in Wright ex rel. Wright v. Wright, 
337 S.W.3d 166 (Tenn. 2011) had been approved in workers’ compensation proceedings brought 
pursuant to the referenced statute. Welcher v. Cent. Mut. Ins. Co., No. M2012-00248-SC-R3-
WC, 2013 WL 1183314, *7 (Tenn. Workers’ Comp. Panel March 21, 2013). The Panel found 
the trial court had thoroughly gone through the ten factors set forth in Welcher, and had 
determined the time and labor required on matter to be significant, that the matter kept the 
attorney from engaging in other work, the fee was in line with that customarily charged, and that 
counsel had pursued the case vigorously. The proof demonstrated the basis for the fee. Although 
it appeared disproportionate, considering the dollar amount recovered by the employee, it was 
clear the defendant employer’s insurer had firmly resisted providing the medical treatment 
directed by the authorized physician and ordered by the court, thus significantly increasing the 
time and effort necessary to obtain the desired relief. The Panel determined the trial court had 
correctly evaluated the Welcher factors, had not given greater weight to proportionality than to 
any of the other nine factors, and thus had not abused its discretion in making the award. 
http://www.tncourts.gov/sites/default/files/grissom.holly_.opnjo_.pdf 
 

MEDICAL IMPAIRMENT REGISTRY 
 

Kelsey Williams v. Ajax Turner Company 
No. M2016-00638-SC-R3-WC-Filed April 12, 2017 
 
The employee sustained a compensable injury on August 2, 2012 when a co-worker ran over the 
back of his left foot with a forklift, causing a severe laceration. The treating physician assigned a 
20% permanent anatomical impairment to the left leg. The employer sought a second opinion. 
The employer’s physician opined the employee sustained a five percent permanent impairment. 
Due to the conflicting opinions the employer requested an evaluation through the medical 
impairment registry (“MIR”) program. The MIR physician also opined the employee had 
sustained a five percent permanent impairment. However, the trial court found the employee had 
rebutted by clear and convincing evidence the presumption of correctness statutorily attached to 
the MIR physician’s ruling, applied a multiplier of four, and awarded the employee 80% 
permanent partial disability to the left leg. The employer appealed. The Panel reversed and 
modified the trial court’s judgment. 
 

http://www.tncourts.gov/sites/default/files/grissom.holly_.opnjo_.pdf
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The Panel first considered whether the trial court erred in admitting the MIR physician’s report 
and testimony, an issue raised by the employee. The Panel considered T. C. A. § 50-6-204(d)(5), 
which establishes a method for selecting a MIR physician, and noted that the Supreme Court had 
held either party may seek the opinion of an MIR physician. Mansell v. Bridgestone Firestone N. 
Am. Tire, LLC, 417 S.W.3d 393, 401 (Tenn. 2013). The Panel also referenced current rules of the 
Bureau of Workers’ Compensation, which were pertinent. Tenn. Comp. R. & Regs. 0800-02-20-
.01(7). Secondly, the Panel determined whether the presumption of correctness of the MIR 
physician’s finding had been rebutted. “In determining whether the presumption has been 
rebutted, ‘the focus is on the evidence offered to rebut that physician’s rating.’” Beeler v. Lennox 
Hearth Prod., Inc., No.W2007-02441-SC-WCM-WC, 2009 WL 396121, at 4* (Tenn. Workers’ 
Comp. Panel Feb. 18, 2009). The Panel concluded the treating physician’s testimony failed to 
raise “serious or substantial” doubt about the rating methods used by the MIR physician, which 
were diagnosis-based rather than the range-of-motion based method chosen by the treating 
doctor. Finally, the Panel deferred to the trial court’s use of a multiplier of four, but modified the 
award using the MIR physician’s rating of five percent.  
http://www.tncourts.gov/sites/default/files/williams-ajax_turner.opnjo_.pdf    
 

ELECTION OF REMEDIES 
 

James Russell et al. v. Transco Lines, Inc., et al. 
No. E2015-02509-SC-R3-WC-Filed June 201, 2017 
 
The issue presented was whether a Tennessee trial court had subject matter jurisdiction over 
workers’ compensation claims brought by two married truck drivers injured in a Louisiana 
accident while employed by an Arkansas based company. The employees were Tennessee 
residents. After the accident and injuries on July 5, 2013, the employer and its insurer accepted 
the claims as compensable and made medical and temporary disability payments under Arkansas 
law. After the Arkansas administrative process was exhausted, the employees filed a workers’ 
compensation action in Washington County, Tennessee where they lived. The employer 
contended that the Tennessee trial court lacked subject matter jurisdiction and that the employees 
had made an election of remedies under Arkansas law and were precluded from pursuing their 
claims in Tennessee. The trial court ruled for the employees, holding it had subject matter 
jurisdiction and that the employees had not made an election of remedies. The employees were 
awarded permanent partial disability benefits of 65% and 85% respectively. The employer and 
insurer appealed. The Panel affirmed the judgment of the trial court.    
 
The evidence indicated the employment discussions had begun in Tennessee when the employer 
called the employees them at their home in Johnson City. After the call, the employees resigned 
their current positions and traveled to Russellville, Arkansas for orientation training. At trial the 
employer contended the hiring process was not complete until new drivers had satisfactorily 

http://www.tncourts.gov/sites/default/files/williams-ajax_turner.opnjo_.pdf
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passed background, motor vehicle records, and driving records checks, physicals, drug screens, 
and had finished the orientation training program. (One of many documents that had to be 
completed and signed by the new drivers was a certificate that indicated that any workers’ 
compensation claims would be covered under Arkansas law.) The new employees made their 
first run on April 23, 2008. They testified they drove through Tennessee 14 or 15 days out of 
every month. They were given permission to haul freight when they went home to Johnson City. 
After they were injured in the 2013 accident they received medical and temporary disability 
benefits under Arkansas law, but the employees maintained they filed no documents with the 
Arkansas Workers’ Compensation Commission. Evidence also showed the employer had opened 
a small office in Chattanooga in March 2013.  
 
The Panel observed the trial court had found a “substantial connection between this state and the 
particular employer and employment relationship existed,” in considering T. C. A. § 50-6-
115(b)(2), which contains the three elements required to establish subject matter jurisdiction. The 
Panel agreed with the trial court’s reasoning that the telephone call to the drivers’ home did not 
constitute an effective job offer, citing Perkins v. BE & K, Inc., 802 S.W.2 215, 216 (Tenn. 
1990), and that the employment was not principally localized in Tennessee. The Panel noted as 
of the date of the accident the courts were required to give the workers’ compensation statutes 
“an equitable construction” and agreed with the trial court that the employer’s consent for the 
employees to drive and store the truck and trailer in a secured location in Tennessee provided a 
sufficient basis to support a finding that a substantial connection existed between Tennessee and 
the particular employment. Other connecting factors included their retrieval of loads in 
Memphis, their regular travel through Tennessee, and the fact that each route began and ended in 
Tennessee. The employer’s contention that the employees had made an election of remedies 
failed because they were never consulted about pursuing claims in Arkansas, nor did they sign or 
file documents or take any affirmative action to obtain or consent to benefits.     
http://www.tncourts.gov/sites/default/files/us_20170620073113.pdf 
 

EMPLOYEE PRESSURED TO RESIGN 
 

Alicia Hunt v. Dillard’s Inc., et al. 
No. W2016-02148-SC-WCM-WC-Filed December 13, 2017 
 
The employee, 63, the Clinique counter manager for her employer’s retail store, sustained 
injuries to her left ankle and knee on September 21, 2013 when she fell from a stool while taking 
down signs over a counter. She reported the injury to her supervisor, who helped her complete 
the workers’ compensation forms and arranged for her to go to a hospital emergency room. 
Later, when she tried to return to work with the restrictions imposed by the authorized physician 
she could not perform her job duties as she had before because of swelling and pain in her knee. 
The employer would not authorize the arthroscopic surgery recommended by her physician. The 

http://www.tncourts.gov/sites/default/files/us_20170620073113.pdf
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employee tried to continue working but on March 27, 2014 she was told by her employer she 
needed to step down as counter manager and that she could work for $20 per hour without 
commission. She testified she was shocked by the request and that her spontaneous response was 
she would rather quit first. The employer immediately required her to complete and sign 
resignation paperwork. Nothing on the forms referenced her injuries, her inability to perform her 
job duties as she had before the accident, or that she had been asked to take a demotion. After 
she left employment she had surgery on her knee in August 2014. She was assigned a 12% 
permanent impairment rating by her treating orthopedic surgeon. The employer argued her 
vocational disability award should be capped at one and one-half times the impairment rating 
because of her “voluntary resignation.” The trial court refused, finding she had left her job 
because of her work-related injury after the employer’s demotion and lowering of her pay and 
thus she had no meaningful return to work. The trial court awarded a 60% permanent partial 
disability to the left leg, and also awarded temporary total benefits from her surgery until she 
reached maximum medical improvement. 
 
The employer appealed on the issue of the cap, contending the employee did have a meaningful 
return to work. The Panel affirmed the trial court’s judgment and award, finding that the 
employee was pressured to resign. The employer argued the employee could have actually 
returned to work performing the same job she had before the injury, but the Panel observed 
“(v)ocational disability is ‘measured not by whether the employee can return to her former job, 
but whether she has suffered a decrease in her ability to earn a living.’” (Citing Lang v. Nissan N. 
Am., Inc., 170 S.W.3d 570 (Tenn. 1998). The Panel noted almost all of the employee’s work 
experience was in jobs that required extended periods of standing and walking, and although she 
had applied for several positions since her injuries, none were offered because of her permanent 
restrictions. 
http://www.tncourts.gov/sites/default/files/huntopn.pdf 
 

RECONSIDERATION 
 

William H. Lewis v. State of Tennessee 
No. M2016-00738-SC-R3-WC-Filed August 8, 2017 
 
The employee, a highway maintenance worker, was employed from 2002 until June 2010. 
During his employment he sustained compensable injuries to his right shoulder, left shoulder, 
and right eye. All the claims resulted in settlements or awards, each of which provided the 
employee had the right to reconsideration under T. C. A. § 50-6-241(d). The employee collapsed 
at work on May 24, 2010, stating that his knees “gave out.” He filed a claim for bilateral knee 
injuries, and petitioned for reconsideration of his three previous settlements. The Tennessee 
Claims Commission awarded 90% permanent partial disability to both legs for the May 24, 2010 
injuries but declined to award additional benefits for the reconsideration claims. The employer 

http://www.tncourts.gov/sites/default/files/huntopn.pdf
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appealed from the award of disability to the legs and the employee appealed from the denial of 
additional benefits for the reconsideration claims. The Panel affirmed the judgment on the award 
but reversed on the reconsideration claims and remanded to the Commission to recalculate the 
employee’s disability relative to his shoulders.  
 
The employer argued the employee was rendered permanently and totally disabled from his prior 
injuries to his shoulders and face and was not entitled to any additional benefits for his knees, 
citing Princinsky v. Premier Mfg. Support Services, Inc., 2010 W. L. 3715636 (Sup. Ct. W.C. 
Panel 2010).  The Panel noted Princinsky stands for the proposition that an employee who has a 
subsequent injury and a reconsideration case will not be allowed to receive more than the 
benefits for permanent and total disability if either the reconsideration case or the subsequent 
injury leaves the employee permanently and totally disabled. The Claims Commission had 
disagreed the employee was permanently and totally disabled after all three prior injuries. The 
Panel cited Rhodes v. Capital City Ins. Co., 154 S.W.3d 43, 48 (Tenn. 2004), in which the 
Supreme Court held “it would be an extremely rare situation in which an injured employee 
could, at the same time both work and be found permanently and totally disabled. . . (t)he 
evidence would have to show that the employee was not employable in the open labor market 
and that the only reason that the employee was currently working was through the magnanimity 
of his or her employer.” The Panel observed the evidence “does not come close” to the 
“extremely rare situation” contemplated in Rhodes. The Panel disagreed with the Commission’s 
interpretation of T. C. A. § 50-6-241(d)(1)(B)(iii), which precludes reconsideration  awards when 
the loss of employment is due to voluntary resignation or retirement. Pointing out the resignation 
must be voluntary, the Panel stated, “(I)f the employee’s resignation or retirement is not 
voluntary, then it makes no difference whether the employee’s retirement or resignation results 
from his prior work-related disabilities.” The Commission had determined the employee’s 
retirement was not voluntary in that he had no meaningful return to work after the May 2010 
injuries. Essentially, he was told to retire or be fired. 
http://www.tncourts.gov/sites/default/files/williamh.lewis_.wc_.opn_.pdf 
 

INHALATION EXPOSURE  
 

Sheila Holbert v. JBM Incorporated, et al. 
No. E2017-00324-SC-R3-WC-Filed November 1, 2017 
 
The deceased employee’s widow filed this action for the death of her husband, allegedly from 
inhalational exposure to dust in the course of his job with the employer. The trial court ruled the 
decedent’s widow had sustained her burden of proof on causation, awarded death benefits and 
ordered the employer to pay medical expenses into the registry of the court. The trial court ruled 
medical expenses of the decedent were governed by the workers’ compensation schedule. The 
employer appealed relative to causation and the order on medical expenses. The decedent’s 

http://www.tncourts.gov/sites/default/files/williamh.lewis_.wc_.opn_.pdf
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widow appealed the application of the workers’ compensation schedule. The Panel affirmed in 
part, reversed in part, and remanded. 
 
In its analysis of the causation issue the Panel reviewed the medical testimony and records, as 
well as lay testimony with a focus on the decedent’s condition just before and after he was sent 
by his employer to Stokertown, Pennsylvania on August 12, 2012 to act as project foreman for 
the installation of a synthetic gypsum system at a cement plant. Testimony by a co-worker 
indicated the decedent became ill on August 20 or 21, and thereafter seemingly became worse 
and was sometimes unable to return to the job site. He visited a clinic on August 27 complaining 
of a cough. His chest and lungs were noted to be normal but he did not improve. On August 30 
he allowed the co-worker to take him to the hospital. He was found to be hypoxemic in 
significant respiratory distress, requiring intubation. By August 31 he was in a coma on life 
support. During transfer to another hospital he suffered cardiac arrest. He died October 10. 
 
Medical proof from two treating physicians indicated the decedent’s inhalation of dust, probably 
containing grout, epoxy, and/or concrete dust, caused his death, rather than infectious disease. 
An employer retained physician who had not treated the decedent and only reviewed medical 
records, claimed the cause was more likely an intra-abdominal process due to infection. He said 
the employee’s symptoms were consistent with an acute, high level exposure but said the 
autopsy report did not mention an inhalation injury. Prior to going to Pennsylvania the employee 
was apparently in good condition although employer representatives said he seemed a little under 
the weather.  The Panel noted the trial court had looked to the then applicable statutory directive 
to liberally construe the workers’ compensation law, T. C. A. § 50-6-115 (2008 & Supp. 2013), 
and the judicial directive to resolve reasonable doubts in favor of the employee. Crew v. First 
Source Furniture Grp., 259 S.W.3d 656, 665.The Panel held the evidence did not preponderate 
against the trial court’s decision on causation. However, the Panel ruled the payment of medical 
expenses into the court’s registry was impermissible and also vacated the application of the 
medical payment schedule.   
http://www.tncourts.gov/sites/default/files/20171101080112.pdf 
 

AVERAGE WEEKLY WAGE CALCULATION  
 

Victor Dunn v. Tradesmen International, Inc. 
No. E2015-01930-SC-R3-WC-Filed May 10, 2017 
On July 24, 2011, the employee, a millwright who helped maintain heavy machinery in factories 
and plants, was injured when he fell off a ladder while working for the employer on a job in 
Iowa. The employer accepted the injury as compensable but disputed Tennessee’s jurisdiction 
over the claim, contending any award should be limited to one and one-half times the impairment 
rating, and also disagreed with the employee’s calculation of his average weekly wage. The trial 
court held it had jurisdiction, that the claim was not capped, and that the wage was correct. It 

http://www.tncourts.gov/sites/default/files/20171101080112.pdf


34 
 

awarded 25% to the body as a whole. The employee appealed on the wage calculation issue. The 
Panel affirmed. 
 
The evidence indicated the employee worked for the employer on different jobs in Virginia and 
Tennessee before the assignment in Iowa. Applying T. C. A. § 50-6-102(3)(B), the trial court 
computed the average weekly wage by dividing the total gross wages by five, which was the 
number of weeks the employer actually worked for the employer before the injury. The 
employee, relying on Gaw v. Raymer, 553 S.W.2d 576 (Tenn. 1977) and Toler v. Nashville C. & 
St. L. Ry., 117 S.W.2d 751 (Tenn. 1938), claimed he was an “intermittent employee” and that the 
total number of weeks from the inception of his employment with the employer should not be 
used in calculating his average weekly wage since there were gaps of time between the actual job 
assignments. The employer claimed the employee was a full time employee which meant the 
computation should run from the inception of his hiring until the injury, which was a period of 
eleven weeks. The Panel found only working five of eleven weeks between being hired and the 
time of the injury was inconsistent with the term “full time employment.” Their decision was in 
accord with the holding by the Supreme Court in Cantrell v. Carrier Corp., 193 S.W.3d 467 
(Tenn. 2006), that “(T)he determination of whether a day an employee does not work should be 
deducted from the computation of the average weekly wage is dependent upon the facts and 
circumstances of each case.” Id. at 472. Therefore the Panel found no fault with the trial court’s 
method of calculation. 
http://www.tncourts.gov/sites/default/files/dunn-filed_20170519131730.pdf 
 

CONCLUSION 
 
Pursuant to Tennessee Code Annotated Section 50-6-121(i), the Advisory Council on Workers’ 
Compensation respectfully submits this report on significant Supreme Court decisions for the  
2016 Calendar Year up to and including the last decision filed on December 28, 2017. An 
electronic copy of the report will be sent to the Governor and to the Speaker of the House of 
Representatives, the Speaker of the Senate, the Chair of the Consumer and Human Resources 
Committee of the House of Representatives, and the Chair of the Commerce and Labor 
Committee of the Senate. A printed copy of the report will not be mailed. Notice of the 
availability of this report will be provided to all members of the 110th General Assembly 
pursuant to T. C. A. § 3-1-114. In addition, the report will be posted under the Advisory Council 
on Workers’ Compensation tab of the Tennessee Treasury Department website: 
http://treasury.tn.gov/claims/wcadvisory.html 
 
Respectfully submitted on behalf of the Tennessee Advisory Council on Workers’ 
Compensation, 
/s/David H. Lillard, Jr      1/11/18             /s/     Larry Scroggs,   1/1/18 
David H. Lillard, Jr., State Treasurer, Chair   Larry Scroggs, Administrator 

http://www.tncourts.gov/sites/default/files/dunn-filed_20170519131730.pdf
http://treasury.tn.gov/claims/wcadvisory.html




Report to the Members of the Consumer and Human Resources  
Committee of the House and the Commerce and Labor   

Committee of the Senate 
 

From 
 

The Advisory Council on Workers’ Compensation 
David H. Lillard, Jr., Chair 

 
March 18, 2019 MEETING 

 
 The Advisory Council on Workers’ Compensation was convened by the 
Chairman, State Treasurer David H. Lillard, Jr., at 1 p.m. CDT in Senate Hearing 
Room I, Cordell Hull Building. The roll was called and a quorum was established, with 
five of the six voting members of the Advisory Council present, namely, Kerry Dove, 
Bruce Fox, Brian Hunt, Bob Pitts and Paul Shaffer. Non-voting members in 
attendance were: Jason Denton, Dr. Keith Graves and Gregg Ramos, and by 
telephone: Joy Baker, Sandra Fletchall, John Harris and Lynn Lawyer. Also present 
were ex officio members Abbie Hudgens, Administrator of the Bureau of Workers’ 
Compensation (BWC) and Mike Shinnick, as designee for Commerce & Insurance 
Commissioner Julie Mix-McPeak. Others present were: Troy Haley, legislative liaison 
for the BWC and Larry Scroggs, administrator for the Council.  
 
Chairman Lillard explained that his role as chairman of the Advisory Council is 
primarily administrative in nature, pursuant to T. C. A. § 50-6-121 (a)(1)(B), and that he 
is therefore not permitted to vote on any matter that constitutes the making of policy 
recommendations to the Governor or the General Assembly. Accordingly, for purposes of 
today’s meeting, only the five voting members present (Dove, Fox, Hunt, Pitts and 
Shaffer) and constituting a physical quorum may vote on such matters. The Chairman 
then addressed the first legislative item on the agenda, which was: 
 
 

SB 0466 (Roberts)/HB0539 (Howell) 
 
 

The proposed legislation was presented by Justin Furrow, attorney with the law firm of 
Chambliss, Bahner & Stophel.  Mr. Furrow explained that the bill as amended (with 
amendment drafting code 005157) would define the employer-employee relationship 
according to the 20-factor test described in Internal Revenue Service Ruling 87-41, 1987-
1 C.B. 296. 
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Mr. Furrow indicated the purpose of the proposed legislation was to harmonize state law 
relative to the definition of the employment relationship. It would add 13 factors to the 
seven currently existing under T. C. A. § 50-6-102 (12) (D). Council member Bruce Fox 
asked whether the bill would change the common law test of employment as expressed in 
Tennessee case law. Mr. Fox also asked if passage of the bill would result in Tennessee 
essentially ceding control of its definition of employment to the federal government.  Mr. 
Furrow responded that case law would not be impacted but that courts could use the 
additional factors as guideposts in determining whether the employment relationship 
exists. 
 
Council members Fox, Jason Denton, and Gregg Ramos inquired about the bill’s 
underlying purpose, its origin, and how many states had adopted the 20-factor test.  Mr. 
Denton expressed concerns whether the bill would narrow the definition of employment. 
Mr. Ramos questioned whether the proposal would add anything to a court’s decision 
making process since a workers’ compensation judge may already consider factors in 
addition to those specified in the current statute.  Council member Bob Pitts questioned 
whether harmonization of the definitions had been accomplished at the federal level, 
noting he understood it had not occurred despite a protracted attempt. Mr. Pitts stated 
that in his view business and industry generally oppose the legislation. Council member 
Brian Hunt asked if adoption of the 20-factor test would make it likely a court would 
find it necessary to review IRS rulings as part of its decision making process. Mr. 
Furrow responded that was not the intent of the bill.  
 
Council member Abbie Hudgens, Administrator of the Bureau of Workers’ 
Compensation, was asked by Mr. Ramos about potential impact of the proposal. Ms. 
Hudgens responded that the Bureau wishes to preserve the effective work of the Court of 
Workers’ Compensation Claims with the long established employment relationship 
definitions and that the addition of more factors could potentially produce unintended 
consequences. 
 
After further discussion Council member Pitts, seconded by Council member Fox, 
moved that the legislative proposal, in its current form, be given an unfavorable 
recommendation for passage. The motion carried 5-0, with all five voting members 
present (Dove, Fox, Hunt, Pitts and Shaffer) voting in the affirmative. 
 
The Chairman then addressed the next legislative item on the agenda, which was: 
  

SB 0271 (Kelsey)/HB 0208 (Leatherwood) 
 
This bill as amended (amendment drafting code 005890) redefines the base period for 
determining workers’ compensation benefits for temporary total disability. It amends T. 
C. A. §50-7-218.  No presenter for the bill was present. Council members Pitts 
questioned whether there was any conflict between the bill as amended and federal law. 
Council member Ramos asked why the bill was necessary.  Council member Fox asked 
for clarification from the Bureau of Workers’ Compensation. Administrator Hudgens 
responded that there was uncertainty about the intent of the legislation and why it was 
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necessary. Council member Hunt indicated the Council was left to speculate on the 
purpose and intent without explanation from sponsors or other person familiar with the 
legislation. Some members commented that the legislation could possibly impact the 
calculation of unemployment compensation benefits.  Following discussion by Council 
members, Council member Pitts, seconded by Council member Fox, moved that the bill 
in its current form be given a favorable recommendation for passage, provided that any 
possible conflicts with federal law are first reviewed and researched. The motion carried 
5-0 with all five of the voting members present (Dove, Fox, Hunt, Pitts and Shaffer) 
voting in the affirmative. 
 
There being no further business to come before the Advisory Council, the Chairman 
declared the meeting adjourned without objection at 1:50 p.m. CDT. 
 
 
 
Respectfully Submitted, 

/s/__________________ 
Larry Scroggs, Administrator 
Advisory Council on Workers’ Compensation 
(615) 289-4603 
larry.scroggs@tn.gov 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:larry.scroggs@tn.gov
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Report to the Members of the Consumer and Human Resources  
Committee of the House and the Commerce and Labor   

Committee of the Senate 
 

From 
 

The Advisory Council on Workers’ Compensation 
David H. Lillard, Jr., Chair 

 
March 1, 2018 MEETING 

 
 

SB 1798 (Ketron)/HB1491 (Reedy) 
SB 1615 (Johnson)/HB 1714 (Lynn) 

SB 2141 (Gresham)/HB 2105 (Halford) 
SB 2475 (Roberts)/HB 2304 (Beck) 
SB 2544 (Tate)/HB 2333 (Cooper) 

SB 2543 (Tate)/HB 2411 (Thompson) 
SB 1967 (Watson)/HB 1978 (Marsh) 

SB 2088 (Kyle)/HB 2392 (Miller) 
 
 

SB 1798 (Ketron)/HB 1491 (Reedy)  
 
The proposed legislation was presented by Kathleen Murphy, representing Tennessee 
Professional Firefighters Association. The bill would create a rebuttable presumption that 
any of 10 specific types of cancer diagnosed in a firefighter that causes a disabling health 
condition is a result of the firefighter’s exposure to harmful agents while performing his 
duties. (A similar proposal was considered by the Advisory Council during the 2017 
Session. The Council did not make a recommendation on the 2017 measure.) During the 
presentation Council member Bob Pitts expressed concerns about creating a presumption 
that could potentially open the door to similar requests by other public servants who 
perform under difficult and potentially hazardous conditions. Council member Joy Baker 
noted the presumption would be a departure from the causation standard established by 
the Workers’ Compensation Reform Act of 2013, and she also questioned the fiscal 
impact of the proposal on local governments and the state workers’ compensation system. 
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Both she and Council member Brian Hunt inquired whether statistical data compiled by 
other states definitively indicated a higher risk of cancer due to firefighters’ exposure 
compared to genetic factors.  After further discussion Council member Bruce Fox, 
seconded by Council member Paul Shaffer, moved that the legislative proposal be given 
a favorable recommendation for passage. The motion failed 2-3. Council member Pitts 
then moved, seconded by Council member Kerry Dove, that the proposal be given an 
unfavorable recommendation. That motion was approved on a 3-2 vote by the five 
voting members present. 
  

SB 1615 (Johnson)/HB 1714 (Lynn) 
 
This bill removes the requirement that every insurer providing workers’ compensation 
insurance in Tennessee be required to maintain a claims office or contract with a claims 
adjuster located in the state. Although the bill sponsors were not in attendance, Troy 
Haley, legislative liaison for the Bureau of Workers’ Compensation (BWC) and designee 
for Ex Officio Council member and BWC Administrator Abbie Hudgens, noted there 
was general consensus the bill would be helpful and was agreeable to all interested 
parties.  On motion by Council member Pitts, seconded by Council member Hunt, the 
bill was given a favorable recommendation for passage on a 5-0 vote of the voting 
members present. 
 

SB 2141 (Gresham)/HB 2105 (Halford) 
 
This bill was presented by Rep. Curtis Halford, House sponsor. The proposed 
legislation would allow farm and agricultural employers to accept the workers’ 
compensation chapter by purchasing a workers’ compensation insurance policy and 
would also allow the employers to withdraw acceptance of the chapter at any time by 
canceling or not renewing the policy and providing notice to their employees. Following 
discussion, Council member Pitts, seconded by Council member Fox, moved that the bill 
be given a favorable recommendation for passage. The motion was approved 5-0.  
 

SB 2475 (Roberts)/HB 2304 (Beck) 
 

With the permission the Chair, Council member Fox presented the proposed legislation, 
which amends T. C. A. § 50-6-226 (d)(1)(B). He explained he had been working with the 
sponsors and other interested parties on the bill. The proposal would remove the 
termination date on the recovery of attorneys’ fees and other costs against an employer in 
a workers’ compensation action who wrongfully denies a claim by timely filing a notice 
of denial, in a situation where a workers’ compensation judge subsequently finds, at an 
expedited or a compensation hearing, that such benefits were owed. Council member 
Fox’s presentation was based on an amendment with drafting code No. 013698.  As 
discussion ensued, it became apparent there was some disagreement on the amendment, 
specifically whether it addressed all pending issues. The Chair deemed it advisable for 
Council member Fox, Bradley Jackson of the Tennessee Chamber of Commerce & 
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Industry, and other interested parties to attempt to resolve any differences during a recess. 
Upon reconvening, Council member Fox stated that agreement had been reached on an 
oral amendment (later reduced to writing with drafting code No. 014188) which reads as 
follows: 
 

“Wrongfully denies a claim, or wrongfully fails to timely initiate any of the 
benefits to which the employee or dependent is entitled under this chapter, 
including medical benefits under § 50-6-204, temporary or permanent disability 
benefits under § 50-6-207, or death benefits under § 50-6-210 if the workers’ 
compensation judge makes a finding that the benefits were owed at an expedited 
hearing or compensation hearing. For purposes of this subdivision (d)(1)(B), 
“wrongfully” means erroneous, incorrect or otherwise inconsistent with the law 
or facts.”  

 
Council member Fox stated the current sunset provision under Subsection (d)(2) would 
also be extended for two years from June 30, 2018 until June 30, 2020.  Council member 
Pitts moved, seconded by Council member Fox, that the proposed legislation be given a 
favorable recommendation for passage, provided the amendatory language as stated 
orally by Council member Fox (later reduced to writing under drafting code 014188) was 
incorporated into the bill. On that basis, the Council members approved the motion 5-0. 
 

SB 2544 (Tate)/HB 2333 (Cooper) 
 
The proposed legislation prohibits retaliatory discharge by an employer or other person 
for conduct relating to filing a workers’ compensation claim and authorizes an action by 
the employee as a remedy. No sponsor or other presenter was present to explain the 
purpose or scope of the bill. Upon motion by Council member Pitts, seconded by Council 
member Kerry Dove, that the proposal be given an unfavorable recommendation, the 
motion was approved 3-2. 
 

SB 2543 (Tate)/HB 2411 (Thompson) 
 

This proposed legislation would similarly prohibit retaliatory discharge of employees 
under the workers’ compensation law under certain circumstances and prescribes certain 
damages available to prevailing plaintiffs under retaliatory discharge claims. It would 
amend T. C. A., Title 4, Title 8 and Title 50. In the absence of a sponsor or other 
presenter the Chair invited David Broemel, a well-respected insurance regulatory 
attorney, to comment on the proposed bill. Mr. Broemel cited Tennessee case law, 
specifically the decision in Clanton v. Cain-Sloan Co., 677 S.W.2d 441 (Tenn. 1984), in 
which the Tennessee Supreme Court first recognized a cause of action for retaliatory 
discharge, and a right to seek punitive damages in lawsuits to follow. (Punitive damages 
were not allowed for the plaintiff in the Cain-Sloan case because it was a case of first 
impression.) Council members Fox and Gregg Ramos asked if enactment of the 
proposed bill could effectively serve to codify and enhance the holding in Cain-Sloan. 
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Mr. Broemel responded that in his opinion existing case law was sufficient and that the 
bill was not necessary. Council member Pitts, seconded by Council member Hunt, 
moved that the bill be given an unfavorable recommendation. The motion was 
approved 3-2.  
 

 

SB 1967 (Watson)/HB 1978 (Marsh) 
 
Rep. Pat Marsh, House sponsor, presented the bill. The legislative proposal provides 
that a marketplace contractor, who acts as a broker or representative of a customer 
seeking services from a marketplace platform such as Amazon or other marketplace 
platform, is an independent contractor and not an employee of the marketplace platform. 
Rep. Marsh based his presentation on an amendment with drafting code No. 013964, 
which rewrites the bill. He explained there was a need to clarify that a marketplace 
contractor was an independent contractor. Council member Pitts, seconded by Council 
member Hunt, moved that the proposed legislation as incorporated in the amendment 
with drafting code No. 013964 be given a favorable recommendation for passage. The 
motion was approved 5-0. 
 
 

SB 2088 (Kyle)/HB 2392 (Miller) 
 
The proposed legislation rewrites the Healthy Workplace Act of 2014 (T. C. A. § 50-1-
501 et seq.) to designate certain acts of harassment, intimidation, or bullying as unlawful 
employment practices and to require employers to adopt policies prohibiting those acts. It 
gives the Commissioner of Labor & Workforce Development the same authority as the 
Administrator of the Bureau of Workers’ Compensation under T. C. A. § 50-6-128 to 
assess a $500 penalty against employers who cause compensable workers’ compensation 
claims to be paid by health insurance or who fail to provide necessary treatment. In the 
absence of a sponsor or other presenter, Troy Haley, designee for Ex Officio Council 
member Abbie Hudgens, commented briefly on the penalty provision. Council member 
Pitts stated that in view of the comprehensive nature of bill he believed it warranted 
further study. He moved that the legislative proposal be given no recommendation by 
the Council with the hope the respective legislative committees would devote time to 
study the measure after the current legislative Session. The motion was seconded by 
Council member Dove and approved 5-0.  
 
 
Respectfully Submitted, 

/s/__________________ 
Larry Scroggs, Administrator 
Advisory Council on Workers’ Compensation 
(615) 289-4603 
larry.scroggs@tn.gov 

mailto:larry.scroggs@tn.gov
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Data Summary 
 
 

• 2016 marks the first year post the 2013 Reform Act where there were more 
permanent injury cases concluded with dates of injuries after the implementation of 
the 2013 Reform Act than before. There were 6,073 cases with dates of injuries after 
implementation and 1,568 cases with dates of injuries before. 
 

• Due to the 2013 Reform Act being implemented on July 1, 2014, pre act case 
durations have to be at least a year and a half long, while post act cases cannot be 
more than two and a half years long. Even though there is overlap, this increases 
the likelihood of pre act cases being inherently more complicated, and involving more 
serious injuries.  

 
• The median number of weeks from injury to conclusion for 2016 post act cases was 

52 weeks. For 2016 pre act cases, the median case duration was 142 weeks.  
 

• The median number of weeks from the date of maximum medical improvement to 
the date of conclusion was 30 weeks for 2016 post act cases and 79 for 2016 pre 
act cases.  

 
• The median age of injured workers in cases with permanent disability ranged from 

46 to 48 years old for all years analyzed. 
 

• The percent of injured workers with more than a high school education increased to 
nearly 31% for 2016 post act cases. The percent of injured workers with a high 
school or high school equivalent level of education remained 58% for 2016 pre act 
cases.  

 
• The median compensation rate for injured workers for 2016 post act cases was 

$456, up $5 from 2015. The median pre act compensation rate for 2016 pre act 
cases was $427. 
 

• The median number of weeks of TTD benefits for 2016 post act cases increased to 
13. The median number of weeks of temporary total benefits increased to 38.5 for 
2016 pre act cases.  

 
• The median permanent impairment ratings for injured workers who returned to pre 

injury employment for 2016 post act cases was 3.0. PPI ratings include body as a 
whole and scheduled member injuries converted to body as a whole impairment 
percentages. 

 
• Permanent partial disability amounts for injured workers who returned to pre injury 

employment was 2.5 for 2016 post act cases, up from 2.0 in 2015. 
 

• The median PPD multiplier for all post act cases was 1.0.  
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• The 2016 post act median PPD benefit amount for cases where injured workers were 

returned to work was $5,444. For 2016 pre act cases the median PPD benefit 
amount increased by more than $5,000 to $15,499. 

 
• For 2016 post act cases, the median amount paid for medical benefits where the 

injured worker returned to work was $12,384. The median amount of medical 
benefits paid for return to work cases increased to $25,646 for 2016 pre act cases.  

 
• For 2016 post act cases where injured workers were not returned to pre injury 

employment, the median PPI rating was 4.0. For 2016 pre act cases, the median 
PPI rating was 18.2.  

 
• The median PPD amounts paid for cases where injured workers were not returned 

to pre injury employment were $8,400 for 2016 post act cases. 
 

• The median amount paid for non return to work medical benefits was $18,301 for 
2016 post act cases. 

 
• The median amount of lump sum payments for 2016 post act cases was $4,879.  

 
• According to information given at the time of conclusion, medical and permanent 

partial disability benefits comprised between 85% and 88% of the total systemic 
benefits paid for cases involving permanent disability. 
 

• Missing case information from SD-1 forms remains an issue, however, the 
implementation of a revised statistical data form should simplify data collection, 
increasing the likelihood of more complete data being available.  
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Introduction 
 
This snapshot of 2016 Tennessee workers’ compensation cases builds on previous Advisory 
Council on Workers’ Compensation statistical reports. 2016 remains a transition year for the 
implementation of the 2013 Reform Act. The first post reform act cases starting showing up in 
2014 in small numbers. For 2016, cases that have dates of injury after the implementation of 
the reform act outnumber those from before for the first time. Throughout this report, cases 
with dates of injury after July 1, 2014, will be referred to as post act cases. Those with dates of 
injury before July 1, 2014 will be referred to as pre act. Because 2016 pre act cases have dates 
of injury at least a year and a half before their subsequent dates of conclusion, pre act cases 
are inherently longer. Associated factors with longer case lengths are higher temporary total 
disability amounts and more severe injuries resulting in higher permanent partial impairment 
and disability amounts. The 2016 pre and post act data reflect this reality. While a clearer 
picture of post reform data is starting to emerge, it is still too early to draw systemic conclusions. 
However, as identified in last year’s report, the systemic data reflects what would be expected, 
which provides validity to what is being collected and reported on.  
 
To continue reporting standards established in the last two reports, body as a whole and 
scheduled member injuries were grouped together. The Reform Act considers all impairments 
as impairments to the body as a whole, therefore pre act impairments and disability amounts 
have been converted to corresponding body as a whole amounts. Additionally, it was 
determined that greater emphasis will be placed on the median, which will provide a more 
accurate picture of the typical workers’ compensation case experience. Median amounts or 
percentages are presented graphically to the right of or below the tables, below the descriptive 
text for the variables analyzed.  

 

Methods 
 
Pursuant to Tennessee statute, participants in the Tennessee workers’ compensation system 
are required to send certain reports to the Tennessee Bureau of Workers’ Compensation, 
formerly the Workers’ Compensation Division. One of the final reports received by the 
Division/Bureau is the Statistical Data Form (SD-1). It is the closing document for a claim in 
which a permanent injury was sustained. The Bureau operates an integrated computer system 
which is referred to as the Workers’ Compensation Computer System (WCS). It is into this 
database that the information from the SD-1 forms are entered. The Bureau provided, at the 
request of the Advisory Council on Workers’ Compensation, data from the WCS.  
 
Because it is necessary to have adequate time to obtain a representative collection of closed 
case information for analysis and pre/post act comparisons, cases were selected with dates of 
conclusion between January 1, 2009 and December 31, 2016. Some of the cases presented 
multiple conclusion dates coinciding with the various venues in which cases can be finalized. 
This is possible because a case may be reconsidered if, for example, changes in the injured 
employee’s work status occur. It is impossible from a data perspective to piece back together 
what information translates to which conclusion, therefore cases with multiple conclusion dates 
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were excluded from this report, with two exceptions. There were some Division1 offices that did 
not have a Workers’ Compensation Specialist 4 present to approve settlements at the time of 
agreement. In this situation, the parties needed court approval for their case to be finalized, 
thus creating a Division approval date and a court approval date in close proximity. To include 
cases of this nature, cases with court approval dates and Division approval dates within 30 
days of each other were included and coded as Division approved settlements. The other case 
of dual conclusion date inclusion in analysis was when a joint petition settlement and a court 
approved settlement were within 30 days of each other.  
 
Until the Reform Act, permanent impairment and disability in Tennessee were split between 
scheduled members and the body as whole (BAW). Under the Reform Act, all impairment and 
disability are calculated based on the impact to the body as whole. To aid in future 
comparisons, pre act cases have been converted to BAW impairments and disabilities. 
Permanent partial impairment ratings were converted using the AMA guides and permanent 
partial disability amounts were converted using the reported permanent partial disability 
amount multiplied by the ratio of the pre act scheduled member number of weeks of benefits 
to the pre act body as whole number of weeks of benefits. 

 

 

Conclusion Types 
 
Pre reform act workers’ compensation cases could be concluded in four ways, by trial, joint 
petition settlement, Workers’ Compensation Division approved settlement (now Bureau of 
Workers’ Compensation), and by court approved settlement. The following charts depict the 
frequency and percent in which the various conclusion types were utilized. The conclusion 
types were determined by the conclusion type date field that was indicated on SD-1 forms. 
Cases were excluded if they contained more than one conclusion type date. However, as 
mentioned in the methods section, cases with both court and Division approved settlements 
within 30 days of each other or joint petition settlements and court approved settlements within 
30 days of each other were included.  
 
Trials were utilized in a decreasing amount, from 1.1% of conclusion types in 2009 to 0.2% in 
2015 pre act cases. There were eleven (11) trails in 2016 comprising 0.7% of pre act cases. 
Joint petition settlement utilization decreased from 17.6% in 2013 to 10.4% in 2016 pre act 
cases. After decreasing from 61.4%, half (49.2%) of 2016 pre act cases were Division approved 
settlements. Court approved settlements continued to increase from 24.7% of settlements in 
2009 to 39.7% of 2016 pre act cases. Post act conclusion types are included as well, however, 
SD-1 conclusion type options were designed for a court based system.  
 
  

                                            
1 Now referred to as the Bureau of Workers’ Compensation 
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Frequency and Percent of  Workers’ Compensation  Conclusion  Types 

 

  Trial  
Sett lement -           

Join t Petit ion  
Sett lement  -              

Div isi on Approved 
Sett lement  -                      

Court Approved Total 
Year Frequency Percent Frequency Percent Frequency Percent Frequency Percent Frequency 
2009 88 1.0 1135 12.9 5398 61.4 2174 24.7 8795 
2010 93 1.1 1122 13.7 4908 59.9 2075 25.3 8198 
2011 60 0.8 1112 14.0 4789 60.3 1984 25.0 7945 
2012 42 0.5 1397 16.5 4472 52.7 2570 30.3 8481 
2013 45 0.5 1580 17.6 4316 48.0 3047 33.9 8988 

2014 PRE 22 0.3 1236 15.2 3675 45.2 3201 39.4 8134 
2015 PRE 13 0.2 701 15.2 2345 50.1 1553 33.7 4612 
2016 PRE 11 0.7 163 10.4 722 49.2 622 39.7 1568 

2014 POST - - - - 41 89.1 5 10.9 46 
2015 POST - - 12 0.4 2463 89.4 280 10.2 2755 
2016 POST 1 0.0 10 0.2 5239 86.3 823 13.6 6073 

 
 
 

Percent of  Workers’ Compensatio n Conclu sion  Types  
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Date of Injury to Date of Conclusion 
 
The median duration of 2016 post act cases was 52 weeks, or one year. Between 2009 and 
2014 (pre act), case lengths averaged around a year and three to four months. The median 
case length for 2015 pre act cases from the date of injury to the date of conclusion increased 
to over a year and half (84.5 weeks). By 2016, pre act cases took a median of 142 weeks, or 
almost 2 years 9 months to conclude. The following table displays total case length averages 
for all conclusion types for cases involving permanent disability. If case durations are analyzed 
by year, not split between pre and post act cases, the median number of weeks from injury to 
conclusion for 2016 is 60. 
 

Average Number of  Weeks from  Date of  Inju ry to  Date o f Conclusion  
 

  

 
 

Date of Injury to Date of Maximum Medical Improvement 

 
The following table presents the average number of weeks from the date of injury to the date 
of maximum medical improvement. The median duration for 2016 post act cases from the date 
of injury to the date of MMI was 30 weeks. Median amounts from 2009 to 2014 pre act cases 
ranged from 37 to 39 weeks. As a higher percentage of cases are conducted under the reform 
act, the length of time from injury to MMI for pre act cases increased rapidly. The median 
number of weeks from injury to MMI for 2016 pre act cases increased to 79. The combined 
median number of weeks for 2016 cases from injury to MMI was 34. 
  

Year N Median Mean 
Std. 

Deviation 
2009 8751 67.0 84.3 60.5 
2010 8166 70.0 87.6 62.3 
2011 7917 69.0 85.7 59.7 
2012 8457 66.0 83.7 60.7 
2013 8952 68.0 86.7 65.4 

2014 PRE 8109 66.0 85.4 67.0 
2015 PRE 4578 84.5 113.2 86.9 
2016 PRE 1533 142.0 173.4 91.3 

2014 POST 46 19.0 19.2 3.3 
2015 POST 2753 38.0 39.3 13.4 
2016 POST 6068 52.0 54.6 22.7 
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Average Number of  Weeks from  the Date of Inju ry to  the Date of  MMI 

 
 

 
 

Date of MMI to Date of Conclusion 
 
For 2016 pre act cases, the median length of time from the date of maximum medical 
improvement to the date of conclusion was 53 weeks, compared to 17 weeks for 2016 post act 
cases. The median number of weeks from MMI to conclusion was consistently 21 or 22 weeks 
for 2009 to 2014 pre act cases. The combined median duration from MMI to conclusion for 
2016 cases was 20 weeks. 
 

Average Number of  Weeks from  the Date of MMI to the Date of  Conclu sion  
 

 

 
 

Year N Median Mean 
Std. 

Deviation 
2009 8084 37.0 49.1 44.1 
2010 7601 39.0 51.2 42.9 
2011 7415 39.0 50.7 44.6 
2012 8003 38.0 49.8 43.5 
2013 8267 37.0 51.1 49.8 

2014 PRE 7711 37.0 50.7 50.8 
2015 PRE 4213 46.0 61.2 58.9 
2016 PRE 1403 79.0 95.1 73.0 

2014 POST 43 11.0 10.7 3.3 
2015 POST 2667 22.0 23.7 11.7 
2016 POST 5891 30.0 33.4 18.6 

Year N Median Mean 
Std. 

Deviation 
2009 8159 21.0 34.5 41.1 
2010 7665 22.0 36.1 45.5 
2011 7452 22.0 34.9 41.6 
2012 8030 22.0 34.0 39.6 
2013 8366 22.0 34.0 38.8 

2014 PRE 7753 21.0 33.7 39.1 
2015 PRE 4251 29.0 43.2 46.7 
2016 PRE 1423 53.0 70.6 63.0 

2014 POST 44 8.0 13.0 32.5 
2015 POST 2679 13.0 15.9 11.9 
2016 POST 5894 17.0 21.4 16.0 
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Age 
 
Median ages of injured workers in cases that involved permanent disability ranged from 46 to 
48 years. The median age for injured workers for 2016 pre and post act cases was 48. The 
average age of injured workers in cases involving permanent disability is one of the few 
consistent measures over time.  
 

Average Age of  Inju red Workers 
 

 

 
 

Education 
 
For 2016 post act cases, 60.3% of injured workers had a high school education, 8.9% had less 
than a full high school education, and 30.7% had more than a high school education. There 
was an overall upward trend in education levels. When pre and post act cases were combined, 
9.6% had less than a high school education, 59.8% had the equivalent of a high school 
education, and 30.6% had more than a high school education.  
 
  

Year N Median Mean 
Std. 

Deviation 
2009 5779 46.0 45.2 11.6 
2010 5147 47.0 45.8 11.2 
2011 5110 47.0 46.2 11.5 
2012 5639 48.0 46.6 11.6 
2013 6072 48.0 46.6 11.6 

2014 PRE 5409 47.0 46.3 11.6 
2015 PRE 2877 48.0 46.7 11.7 
2016 PRE 863 48.0 47.0 11.5 

2014 POST 31 48.0 47.6 12.0 
2015 POST 2040 47.0 45.9 12.5 
2016 POST 4319 48.0 46.6 12.3 
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Education al Attainm ent  of Inju red Workers 
 

    Percent  

Year N 
Less than 

High S chool  
High 

School/G ED 
More Than 

High S chool  
2009 6670 13.5 61.9 24.6 
2010 6126 13.0 60.6 26.3 
2011 5927 12.3 60.9 26.8 
2012 6508 11.5 61.1 27.4 
2013 6397 10.3 63.1 26.7 

2014 PRE 5692 10.4 61.5 28.1 
2015 PRE 3283 11.4 57.7 30.9 
2016 PRE 1568 12.3 57.6 30.1 

2014 POST 39 12.8 61.5 25.6 
2015 POST 2104 11.2 58.6 30.2 
2016 POST 6073 8.9 60.3 30.7 

 
Percent of  Inju red Workers with Less Than or More Than a High  Scho ol Educatio n 
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Compensation Rate 
 
The median weekly compensation rate for 2016 post act cases increased $5 to $456. The 
median compensation rate for injured workers in 2016 pre act cases was $427. When pre and 
post act years are combined, a slight upward trend exists. The combined median compensation 
rate for 2016 was $451. 
 

Average Compensatio n Rates fo r Inju red Workers 
 

 

 
 

Maximum Compensation Rate 
 
Temporary total benefits are capped at 110% of the Tennessee’s average weekly wage. 
Permanent partial benefits are capped at 105% of the state’s average weekly wage. The 
following charts show the percent of cases with compensation rates capped at the maximum 
amount for 2009 to 2016 cases. For 2016 post act cases, 8.9% were capped at the PPD 
maximum and 1.1% were capped at the TTD maximum.  
  

Year N Median Mean 
Std. 

Deviation 
2009 8529 $406 $432 $184 
2010 8016 $415 $442 $189 
2011 7805 $418 $446 $193 
2012 8350 $419 $447 $196 
2013 8874 $432 $459 $201 

2014 PRE 8016 $430 $461 $209 
2015 PRE 4510 $425 $462 $209 
2016 PRE 1528 $427 $463 $211 

2014 POST 46 $394 $418 $197 
2015 POST 2697 $451 $481 $215 
2016 POST 5971 $456 $487 $218 
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Frequency and Percent of  Cases w ith Maximu m Compensatio n Rates 
 

  Max PPD Comp Rate Max TTD Comp Rate 
Year N Percent  N Percent  
2009 807 9.5 285 3.3 
2010 410 5.1 238 3.0 
2011 462 5.9 204 2.6 
2012 736 8.8 140 1.7 
2013 928 10.5 195 2.2 

2014 PRE 824 10.3 121 1.5 
2015 PRE 465 10.3 61 1.3 
2016 PRE 184 11.7 24 1.5 

2014 POST 1 2.2 0 0.0 
2015 POST 244 9.0 3 0.1 
2016 POST 542 8.9 67 1.1 

 

 

Number of Weeks of Temporary Total Disability Benefits 
 
The median number of weeks of temporary total benefits paid for cases involving permanent 
injury increased to 13.4 for 2016 post act cases. The median number of weeks of TTD benefits 
for 2016 pre act cases nearly doubled from the previous year to 38.5 weeks. This amount 
reflects the increase in the number of weeks from injury to MMI. The charts below represent 
the average number of weeks of TTD benefits paid for all injury types and severities where 
there has been permanent disability. The combined median TTD number of weeks for all 2016 
cases was 15.6 weeks.  
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Average Number of  Weeks of  Temporary Total Disability Benef its Paid  

 
 

 

Temporary Total Disability Benefit Amounts 
 
The median amount of TTD benefits was $5,408 for 2016 post act cases. For 2016 pre act 
cases, the median amount of TTD benefits paid nearly doubled to $16,095. The tables below 
depict the average amounts paid for TTD benefits from 2009 to 2016. The combined median 
TTD amount for 2016 was $6,315. 
 

Average Amounts of Temporary Total Disabilit y Benefit s Paid  
 

Year N Median Mean 
Std. 

Deviation 
2009 5624 $6,872 $12,803 $16,232 
2010 5374 $7,530 $13,928 $16,947 
2011 5185 $6,932 $13,470 $17,367 
2012 5678 $6,696 $12,875 $16,560 
2013 5851 $6,692 $12,631 $16,266 

2014 PRE 5516 $6,592 $12,429 $15,888 
2015 PRE 3091 $8,540 $14,685 $17,475 
2016 PRE 1021 $16,095 $32,683 $47,476 

2014 POST 26 $1,650 $2,595 $2,285 
2015 POST 1787 $3,746 $5,996 $6,851 
2016 POST 4356 $5,408 $9,605 $13,615 

Year N Median Mean 
Std. 

Deviation 
2009 5624 18.6 32.2 40.1 
2010 5374 19.6 34.8 44.4 
2011 5185 18.2 33.9 45.1 
2012 5678 17.6 31.8 42.2 
2013 5851 17.0 31.5 43.0 

2014 PRE 5516 17.0 31.2 42.7 
2015 PRE 3091 20.9 34.6 40.2 
2016 PRE 1021 38.5 72.7 90.8 

2014 POST 26 4.7 7.3 6.2 
2015 POST 1787 10.0 13.8 15.5 
2016 POST 4356 13.4 20.9 25.0 
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Return to Work 
 
The SD-1 form has a field to indicate whether the employee returned to work for the same 
employer. This is the field used to delineate return to work status for permanent partial 
impairment and permanent partial disability reporting. The following charts depict the percent 
of SD-1 forms per year that indicated the employee returned to work for their pre injury 
employer. In 77.8% of 2016 post act cases the injured workers returned to work, compared to 
51.9% of 2016 pre act cases. 
 

Percent of  Inju red Workers That Returned to Pre Injury Employment 
 

Year N Percent  
2009 6422 77.3 
2010 5916 76.4 
2011 5773 76.3 
2012 6350 76.3 
2013 6904 78.2 

2014 PRE 6212 77.9 
2015 PRE 3350 76.9 
2016 PRE 741 51.9 

2014 POST 43 93.5 
2015 POST 2425 92.1 
2016 POST 4489 77.8 

 
 
 
Permanent Partial Impairment Ratings – Employee Returned to Work 
 
Cases were selected with only one permanent disability per side to be able to get as accurate 
of a picture as possible for permanent impairment, disability, and subsequent multipliers. This 
included those with no side indicated. For example, an injury to the left shoulder would result 
in a left PPI rating and PPD amount. If that same case also had an injury to the left arm, it 
would not be possible to piece back together which PPI rating went with which PPD amount. 
Analyzing single side injury information allowed for clean determination of which impairment 
ratings went with the corresponding disability and accounted for over 98% of permanent 
impairment cases. Multiple injuries were included if the injuries were to different, or no, sides. 
Less than 1% of 2016 cases had injury information to more than one side.  
 
For all cases with dates of injury before the implementation of the reform act, scheduled 
member impairment ratings have been converted to body as a whole equivalents. This was 
done using the AMA guides. The average PPI ratings reported below are for all injury types, 
scheduled member ratings converted to body as a whole and as body as a whole ratings 
together. Previous reports showed a decreasing trend in PPI ratings. The median PPI rating 
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for 2016 post act return to work cases was 3.0. The median PPI rating for pre act cases was 
4.0. 
 
 

Average PPI Ratin gs – Employee Returned to Work 
 

 

 
 

 
Percentage Awarded for Permanent Partial Disability – Employee 
Returned to Work 
 
Like the PPI ratings, scheduled member PPD amounts have been converted to body as a 
whole and are reported together in the following charts. Pre act scheduled member disability 
amounts were converted using the following formula: 
 

Case PPD Amount  x  Scheduled Member # of weeks  
         400 (previous BAW # of weeks) 

 
The median PPD amount for 2016 post act return to work cases was 2.5. The median PPD 
percent amount for 2012 to 2014 pre act cases was 4.5, then increased to 6.0 for 2016 pre 
act cases.  
  

Year N Median Mean 
Std. 

Deviation 
2009 5190 4.0 6.0 6.6 
2010 4882 4.0 5.7 6.7 
2011 4822 4.0 5.4 6.1 
2012 5163 3.0 4.9 5.5 
2013 5482 3.0 4.9 5.9 

2014 PRE 5074 3.0 4.7 5.5 
2015 PRE 1270 2.0 3.5 4.5 
2016 PRE 741 4.0 5.8 5.8 

2015 POST 31 2.0 2.2 1.4 
2015 POST 200 2.0 3.3 2.9 
2016 POST 4484 3.0 3.6 3.7 
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Average PPD Percent  – Employee Returned to Work 
 

Year N Median Mean 
Std. 

Deviation 
2009 4281 5.3 8.4 9.8 
2010 4177 5.0 8.2 10.0 
2011 4294 4.7 7.7 9.6 
2012 4637 4.5 6.9 8.3 
2013 5052 4.5 6.7 8.3 

2014 PRE 3911 4.5 6.7 8.7 
2015 PRE 1821 5.0 7.5 8.9 
2016 PRE 741 6.0 9.6 10.9 

2014 POST 21 2.0 2.8 2.8 
2015 POST 1258 2.0 3.4 4.5 
2016 POST 4484 2.5 3.7 4.2 

 
 
 

Permanent Partial Disability Multipliers – Employee Returned to Work 
 
A permanent partial disability multiplier is the ratio of the PPD judgment or settlement amount 
to the highest PPI rating associated with an injury. PPD multipliers are calculated by dividing 
the PPD percent amount by the highest PPI rating. PPD multipliers reported in the tables below 
present the combination of converted scheduled member injuries with body as a whole injuries. 
The PPD multiplier for all post act cases was 1.0, the statutory multiplier for cases where the 
injured workers were returned to pre injury employment. The median PPD multipliers for all pre 
act cases was 1.5. 
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Average PPD Mult iplier s – Employee Returned to Work 

 
 

Year N Median Mean 
Std. 

Deviation 
2009 4139 1.5 1.6 1.3 
2010 4084 1.5 1.6 1.2 
2011 4190 1.5 1.5 0.9 
2012 4542 1.5 1.6 1.1 
2013 4925 1.5 1.6 1.3 

2014 PRE 3810 1.5 1.5 1.3 
2015 PRE 858 1.5 1.7 1.7 
2016 PRE 665 1.5 1.6 1.2 

2014 POST 19 1.0 1.0 0.4 
2015 POST 98 1.0 1.0 0.3 
2016 POST 4397 1.0 1.1 1.5 

 

Permanent Partial Disability – Monetary Benefits – Employee Returned to 
Work 
 
The median amount for 2016 post act return to work cases was $5,444. Median PPD monetary 
benefits reduced from $11,809 in 2009 to $8,707 for 2014 pre act cases then began to increase. 
For 2016 pre act cases, the median PPD amount increased to $15,499. Average amounts 
reported in the table below consist of the combination of converted scheduled member injuries 
with body as a whole injuries.  
 

Average PPD Benef it  Amount – Employee Returned to Work 
 

Year N Median Mean 
Std. 

Deviation 
2009 5185 $11,809 $25,558 $47,367 
2010 4852 $11,145 $25,203 $50,940 
2011 4854 $10,366 $23,844 $48,826 
2012 5181 $9,302 $20,855 $43,829 
2013 5542 $9,133 $19,741 $37,402 

2014 PRE 5162 $8,707 $19,318 $42,400 
2015 PRE 2700 $10,438 $22,862 $44,353 
2016 PRE 708 $15,499 $34,924 $54,515 

2014 POST 34 $3,181 $4,464 $3,805 
2015 POST 2198 $4,579 $7,844 $12,387 
2016 POST 4367 $5,444 $9,460 $13,768 
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Medical Benefits/Expenses – Employee Returned to Work 
 
Average medical benefits/expenses for cases where the injured workers were returned to pre 
injury employment are reported in the charts below. Average medical amounts reported are for 
combined scheduled member and body as a whole cases. The median amount for 2016 post 
act cases was $12,384. Pre act cases ranged from a median of $13,135 in 2009 to $25,646 in 
2016.  

 
Average Medical  Benefit /Expen se – Employee Returned to Work 

 
 

 
 

 

Permanent Partial Impairment Ratings – Employee did not Return to Work 
 
Using the same methods as cases where the injured worker was returned to pre injury 
employment, cases involving single side injuries were selected for PPI, PPD, multiplier, and 
medical amount for analysis of non return to work experiences. Additionally, scheduled 
member PPI ratings were converted to body as a whole using the AMA guides. The median 
PPI rating for 2016 post act cases was 4.0. The median PPD rating for 2016 pre act non return 
to work cases was 7.8. 
  

Year N Median Mean 
Std. 

Deviation 
2009 4953 $13,135 $22,264 $37,946 
2010 4646 $13,967 $24,905 $44,866 
2011 4668 $14,401 $25,671 $48,283 
2012 5070 $14,745 $24,622 $42,800 
2013 5453 $14,378 $25,127 $55,397 

2014 PRE 5070 $13,926 $25,315 $63,591 
2015 PRE 2612 $17,636 $29,613 $54,515 
2016 PRE 701 $25,646 $48,808 $78,643 

2014 POST 35 $2,698 $3,987 $3,657 
2015 POST 2182 $8,936 $12,827 $14,799 
2016 POST 4411 $12,384 $18,134 $31,430 
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Average PPI Ratin gs – Employee did n ot Return to Work 
 

Year N Median Mean 
Std. 

Deviation 
2009 2459 7.0 10.7 10.8 
2010 2414 7.0 10.6 11.5 
2011 2280 7.0 9.6 9.9 
2012 2598 7.0 10.5 11.9 
2013 2603 7.0 10.3 12.4 

2014 PRE 2232 6.0 8.5 9.4 
2015 PRE 469 4.0 6.8 10.4 
2016 PRE 688 7.8 11.0 12.9 

2014 POST 9 2.0 2.7 3.5 
2015 POST 22 3.0 4.6 4.2 
2016 POST 1283 4.0 5.4 6.4 

 

 

Percentage Awarded for Permanent Partial Disability – Employee did not 
Return to Work 
 
The median PPD percent for 2016 pre act cases where injured workers did not return to work 
was 4.0. The charts below display average PPD percentages and present converted scheduled 
member and body as a whole amounts together. The median PPD percent for pre act cases 
was 18.2.   

 
Average PPD Percent  - Employee did n ot Return to Work 

 

Year N Median Mean 
Std. 

Deviation 
2009 2078 17.8 24.7 22.2 
2010 2096 18.3 25.4 22.3 
2011 1965 17.2 23.7 21.0 
2012 2301 17.5 23.6 21.1 
2013 2465 14.4 21.7 21.0 

2014 PRE 1690 15.0 21.8 21.0 
2015 PRE 1082 15.8 21.9 20.8 
2016 PRE 688 18.2 25.6 30.9 

2014 POST 5 2.0 5.9 6.4 
2015 POST 209 3.0 4.9 5.1 
2016 POST 1283 4.0 6.1 8.3 
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Permanent Partial Disability Multipliers – Employee did not Return to Work 
 
The PPD multiplier for 2016 post act cases where the injured worker did not return to work was 
1.0. Pre act permanent partial disability multipliers for cases involving permanent injury where 
injured workers did not return to pre injury employment ranged from 2.4 to 2.9. This does not 
include cases that were reconsidered due to changes related to the injured workers’ work status 
or other factors of reconsideration.  
  

Average PPD Mult iplier  - Employee did  not Return to Work 
 

 

 
 
 

Permanent Partial Disability – Monetary Benefits – Employee did not 
Return to Work 
 
The following charts display average medical expenses paid for cases involving permanent 
disability where injured workers did not return to work. The median PPD amount paid for injured 
workers who did not return to pre injury employment for 2016 post act cases was $8,400. The 
median amount paid for 2016 pre act non return to work PPD benefits was $45,800. 
 
  

Year N Median Mean 
Std. 

Deviation 
2009 1985 2.7 2.8 1.8 
2010 2038 2.9 3.1 2.6 
2011 1906 2.9 3.0 2.2 
2012 2238 2.7 3.0 2.4 
2013 2298 2.5 3.2 6.4 

2014 PRE 1641 2.8 3.1 4.7 
2015 PRE 318 2.5 4.0 7.6 
2016 PRE 608 2.4 3.0 4.6 

2014 POST 5 1.4 1.7 1.3 
2015 POST 9 1.0 1.1 0.7 
2016 POST 1242 1.0 1.2 0.9 
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Average PPD Benef it  Amounts - Employee did  not Return to Work 
 

Year N Median Mean 
Std. 

Deviation 
2009 2477 $36,363 $69,186 $96,081 
2010 2434 $38,125 $76,013 $123,561 
2011 2300 $36,654 $73,954 $120,956 
2012 2619 $35,030 $71,796 $115,366 
2013 2741 $28,767 $67,720 $115,956 

2014 PRE 2245 $28,333 $65,833 $117,224 
2015 PRE 1596 $29,968 $68,933 $116,767 
2016 PRE 635 $45,800 $94,236 $145,613 

2014 POST 9 $1,850 $5,004 $6,748 
2015 POST 364 $6,190 $12,565 $25,605 
2016 POST 1239 $8,400 $18,305 $32,176 

 
 

Medical Benefits/Expenses – Employee did not Return to Work  
 
The median amount paid for 2016 post act cases was $18,301. Average medical 
benefits/expenses for cases where the injured workers were not returned to pre injury 
employment are displayed below. The median amount paid for 2016 pre act cases was 
$50,972. 
 

Average Medical  Benefit s/Expen ses - Employee did not Return to Work 
 

 

 
 

Year N Median Mean 
Std. 

Deviation 
2009 2177 $22,473 $55,529 $425,890 
2010 2150 $24,440 $52,777 $112,086 
2011 2056 $26,077 $56,797 $138,057 
2012 2310 $25,850 $62,734 $230,356 
2013 2324 $24,503 $69,653 $576,212 

2014 PRE 2081 $26,159 $56,645 $132,151 
2015 PRE 1325 $29,158 $67,987 $158,015 
2016 PRE 551 $50,972 $106,777 $197,979 

2014 POST 10 $4,935 $6,924 $6,253 
2015 POST 375 $12,682 $21,270 $38,729 
2016 POST 1244 $18,301 $31,763 $60,244 
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Lump Sum Benefits 
 
For 2016 post act cases, the median lump sum amount paid was $4,879. The following charts 
depict the average lump sum amounts paid at the time of conclusion. The median lump sum 
amount increased to $14,500 in 2016 pre act cases. The numbers reported represent all cases, 
regardless of return to work status.  
 

Average Lu mp Sum Ben efits Paid  
 

 

 

 

Psychological Injury 
 
Psychological injury can be associated with workers’ compensation cases in two ways, an 
injured worker can claim psychological injury in addition to other injuries, or it can be the sole 
injury. The chart below displays the frequency and percent of claims involving psychological 
injury. For 2016 post act cases, 43 (0.7%) claimed psychological injury and in 14 cases (0.2%), 
psychological injury was the sole claim. For 2016 pre act cases, 63 (4.1%) involved 
psychological injury and in 11 (0.7%) cases, psychological injury was the sole claim. 
  

Year N Median Mean 
Std. 

Deviation 
2009 261 $5,536 $19,289 $51,568 
2010 252 $5,900 $20,967 $51,707 
2011 270 $5,738 $17,801 $43,816 
2012 460 $5,738 $18,353 $72,835 
2013 396 $6,000 $18,432 $70,114 

2014 PRE 257 $7,000 $23,270 $82,739 
2015 PRE 184 $9,354 $42,688 $163,549 
2016 PRE 103 $14,500 $40,162 $78,919 

2014 POST 2 $6,000 $6,000 $0 
2015 POST 74 $3,284 $8,112 $12,684 
2016 POST 171 $4,879 $8,605 $13,727 



                            Tennessee Workers’ Compensation Data: 2009-2016 

 22 

 
Frequency of  Psycho log ical Inju ries  

 

  
Psychologic al 
Injury Claimed 

Sole  Psychologic al 
Injury Claimed 

Year N Percent  N Percent  
2009 151 1.7 62 0.7 
2010 167 2.0 45 0.5 
2011 156 2.0 38 0.5 
2012 158 1.9 56 0.7 
2013 119 1.3 20 0.2 

2014 PRE 131 1.6 27 0.3 
2015 PRE 94 2.0 27 0.6 
2016 PRE 63 4.1 11 0.7 

2014 POST 0 0.0 0 0.0 
2015 POST 11 0.4 3 0.1 
2016 POST 43 0.7 14 0.2 

 
 

Percent of Case With Psycholog ica l In ju ries 

 

Medical & Indemnity Summary 
 
The following chart displays the percent of all medical and indemnity dollars paid at the time of 
conclusion as indicated on SD-1 forms. This does not include payments made in medical only 
claims. With 2016 still bifurcated between pre and post act case types, systemic trend 
implications should be avoided for 2014 through 2016 cases. While some benefit amounts were 
paid for lump sum, permanent total disability and death benefits, the percentages were less 
than a half of a percent for many of the years. 2014 post act cases were not included due to 
the low number of cases.  
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Percent Paid f or All Medical  and Indemnity Dollars at Conclusion  

 
 

Conclusion 
 
As also observed in 2015 cases, 2016 pre act cases typically are taking longer and have higher 
temporary total disability, permanent partial disability, medical, and lump sum costs. This is to 
be expected and serves to provide validity to the data that was available. When 2016 data is 
combined, rather than looking at pre and post act cases separately, median amounts look 
typical to pre reform act years. 2016 is still a transition year between pre and post act cases, 
with higher cost and duration cases occurring under the pre act system, while also being 
precluded from the post act data. 2017 data should present information that is largely post act 
in nature.  
 
 
  

PPD MEDS TTD LUMP PTD DEATH
2009 49% 38% 12% 1% 0% 0%
2010 50% 37% 12% 1% 0% 0%
2011 48% 40% 12% 1% 0% 0%
2012 46% 42% 11% 1% 0% 0%
2013 44% 44% 11% 1% 0% 0%
2014 PRE 43% 43% 12% 1% 0% 0%
2015 PRE 42% 40% 16% 2% 0% 0%
2015 POST 32% 53% 15% 0% 0% 0%
2016 POST 48% 38% 13% 0% 0% 0%
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2017 and  Prior Market Segments ($000) 
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* Excluding government sponsored groups; Individual Self Insureds are on an equivalent 
premium basis, Group premiums are estimated.  ABC Group discontinued writing coverage 
in 2015. 

Millions in Premiums 
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-1% 



National Picture 
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Property & Casualty Underwriting Results 
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Line of Business 2015 2016 2017 preliminary 

Personal Auto 105% 106% 103% 

Homeowners 92% 93% 107% 

Com. Multi Peril 95% 102% 108% 

Com. Auto 109% 111% 111% 

Workers’ Comp 94% 94% 89% 

Total P&C Industry  98% 101% 104% 

• Combined Ratio = Expense Ratio + Loss & LAE Ratio; results <100 
equates to an underwriting profit 

Sources:  NCCI for Workers Comp; Total P/C Industry: NAIC Annual Statement Data  

Net Calendar Year Combined Ratio – Private Carriers 



Calendar Year Combined Ratios 
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Historically WC Trailed P&C Results, But Trending Favorably  
Since 2008, Averages 1 Point Less Favorable 

   



Workers’ Compensation Indemnity Claims 
Cost Continue to Show Modest Increases 
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Medical Severity Increases vs. PHC Price 
Index 

7 

-2.0

-1.0

0.0

1.0

2.0

3.0

4.0

5.0

6.0

7.0

'08 '09 '10 '11 '12 '13 '14 '15 '16 '17p

Change in Med. Severity

Personal Health Care (PHC) Chain 
Weighted Price Index % Change 

Sources:  NCCI – Medical Severity;  Centers for Medicare & Medicaid Services 
 
  

Percentage Change 



WC Lost-Time Claim Frequency Continued to 
Decline in 2017 
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Source:  NCCI; 2016 is Preliminary; 2010 & 2011 frequency is adjusted for recessionary factors  
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Countrywide NCCI “Selected” Accident 
Year Combined Ratios 
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Loss and LAE ratio 
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Source:  NCCI; 2017 is preliminary data 



Pretax Operating Gain – Best Result in  
Over 20 Year Period! 
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2017:  11 point underwriting gain + 12 point investment gain 

23% 

Source: NAIC Annual Statement Data;  2017 NCCI - preliminary  

Average 9% Over this Period 
 



WC Pricing – Market Index Survey 
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Tennessee Specific 
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TN Direct Premium Written Premium (DPW) 
History 
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Flat 2% -1% 

DPW:  “Direct Premiums Written" - Property/casualty premiums collected by the insurer from 
policyholders, before reinsurance premiums are deducted. Insurers share some direct premiums 
and the risk involved with their reinsurers. 



Top 12 2017 Group Market Shares 
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Tennessee Accident Year Combined 
Ratios 
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Source:  NCCI; 2017 is preliminary 

10 Year TN AY Average  
Combined Ratio:  96.2 (5.2 
points better than 10 Year 
Countrywide results) 



 
Loss Cost Filing & Final Approvals – 
Past 10 Years 

Year Filing Made NCCI Filed Rate Advisory Council 
Recommendation 

C&I Approved Rate Effective Date 

2009 -.1% -.1% -.1% 3/1/2010 

2010 -5.1% -5.3% -5.1% 3/1/2011 

2011 6.3% 6.3% 6.3% 11/1/11 

2011 1.6% -.3% .4% 3/1/12 

2012 -5.1% -5.1% -5.1% 8/9/12 

2012 2.3% 1.6% 2.3% 3/1/13 

2013 -8.4% -6.95% -6.95% 3/1/14 

2013 -5.9% -5.9% -5.9% 7/1/14 

2014 -9.6% -6.5% -8.2% 3/1/15 

2015 -0.9 -1.2 -.9 3/1/16 

2016 -2.7 -2.7 -2.7 8/28/16 

2016 -12.8 -12.8 -12.8 3/1/17 

2017 -12.6 -12.6 -12.6 3/1/18 

2018 -19.0 TBD TBD 3/1/19 

                -48.6% since 2014 Reforms (subject to 3/1/19 filing approval) 
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Tennessee Voluntary Market Weighted 
Average  Loss Cost Multiplier History 
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Multipliers are based on prior 
year premium “weighted 
average” market shares. 



2018 LCM Distribution 
(by Direct Premium Written) 
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Median 1.48 

80% are above 1.32 and below 1.73 
 18% above 1.71 Assigned Risk LCM 

            A complete listing of LCMs is posted on the Department’s website 



TN WC Premium Tax Revenues 

YE 8/31/14 YE 8/31/15 YE 8/31/16 YE 8/31/17 

 
Self Insurance 

 
$5.1M 

 
$6.3M 

 
$6.2M 

 
$5.4M 

 
Insurance 

 
$35.7M 

 
$34.4M 

 
$33.8M 

 
$35.1M 

 
Total Premium 
Tax* 

 
$43.4M 

 
$40.7M 

 
$40M 

 
$40.5M 

19 
Data excludes .4% TOSHA Surcharge 



Tennessee Workers Compensation 
Insurance Plan (WCIP) 
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WCIP Premium History 
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TN WC Assigned Risk LCM History 
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* Subject to 3/1/19 filing approval 



TN Assigned Risk Market Share vs. NCCI Plan States 
Market Shares - NAIC Direct Premium Written 
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TN Department of Commerce & Insurance 
2017/18 Assigned Risk Depopulation Initiative 

24 

 

• BrightHorizonsComp      
– Received responses on 20 $100,000 and up policyholders 
– Elevating claims and loss control service to these risks 
– Best Practice cost containment initiatives encouraged                         

through the Ultimate Guide to Mastering Workers’ Comp Costs 
– 75% of respondents have opted to employ independent safety 

consultants or no cost TOSHA Consultation Services 
– OBJECTIVE:  Improve risk to attract voluntary markets 
– WINNERS:  Employer, employees, and assigned risk plan 
– Though early, a total of six risks have exited the residual market  
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LCM History:  Voluntary vs. TWCIP/WCIP 
 Assigned Risk Plan LCM On Average 13% Higher  
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WCIP NCCI 3/1/19 Rate and Rating 
Filings 

 
 
 

• Overall LCM decrease of .1% 
• Underlying LCM:  1.707 

• Overall Pending Rate Change: -19.1% 
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Currently Two Active Self-Insured Groups 

Self Insured Groups 
Tennessee Automotive Association 
Tennessee Forestry Association 

27 



Insolvencies  

• Individual carrier data included in this section includes 
insolvencies over $1million in total losses. 
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Number of WC Carrier Insolvencies Per 
Year Impacting TN 2017 Liquidation (>$1M 
in value) 
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Castlepoint National: 
  $85,551 Paid 
  $1,491,803 Loss & LAE Reserve   
 Liquidation Date:  3/30/17 

Guarantee Insurance Co. 
$510,796 Paid 
$3,371,842 Loss & LAE Reserve 
 Liquidation Date:  11/27/17 
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Source:  TN Guarantee Association; 2003 Legion & Villanova are combined & shown as one. 



TN Guaranty Fund Assessment History 
(Millions) 
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A.M Best Carrier Ratings by Premium 
Volume ($1M and Over):  2016 Compared to 
2017 

0%

10%

20%

30%

40%

50%

60%

A++, A+ A, A- NR B++

2016
2017

Superior 
Excellent 

Non-Rated 
Good 

Remains 97% 
Superior or Excellent 

31 
Source:  A.M. Best 



 
 
 
 
 
 
 
 
 
Wrap Up:  Defining the Market 
Condition 
 
 
 
 
 
 
 
NCCI  
 

   “Connecting”… 
NCCI CEO Bill Donnell at 2018 AIS 

 
• to work, due to ever increasing automation 
• to the worker, considering demographics shift 
• and to the workplace, becoming more virtual and leveraging 

technology 
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Authorization 

 
 
 
 
 
 
 
 
 

• Department of Commerce and Insurance, Authorization No. 335527 , August  2018.  
• This document was promulgated for electronic use only at a cost of $0.00 per copy. 
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